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PROCEEDI NGS
(On the record - 01:32:39 p.m)

CHAI RMAN HOUSE: The tinme is 1:32. Let's --
let's go ahead and conme to order. This is a
continuation -- rookie mstake. Let's go ahead and
cone to order, please. It is now 1:32. This is a
continuation of an ethics hearing from February 10th.

| s the conplainant present in the roon? No.
W will wait until 1:40 and continue fromthere. Thank
you.

FEMALE SPEAKER  There he is.

CHAl RVAN HOUSE: And there he is.

MR HUNTER  Traffic.

CHAI RVAN HOUSE: | see -- see now that the
conpl ai nant i s present.

W have already conme to order, sir. And so
the first itemthat we have on our agenda is public
conment .

MR HUNTER Well, I'd like to speak for
public comment. | haven't put a conment card in, but I
can do that later.

CHAl RVAN HOUSE: That's fi ne.

MR HUNTER O | can do it now.

CHAI RMAN HOUSE: (Ckay, sure.

MR HUNTER Hi there. Jason Hunter. Happy
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Friday. | hope you'll looking forward to a wonderful
weekend. Sorry for being a little late, traffic was a
mur der getting over here.

But we've been through three of these now.
I'ma little bit -- bit disappointed particularly by
three things that |'ve seen at the first three
hearings. One is, under the ethics code it says
sonet hi ng about, you know, aspiration -- it's
aspirational; and | think that that goes to intent.
And |'ve -- |'ve seen deliberations -- during
del i berations the panel try to say, well, regardl ess of
whet her they may or may not have violated the Brown
Act, which they absolutely positively did, okay, and |
think |I've proven that now beyond a reasonabl e doubt,
we don't know that they aspired to -- to, you know, to
not keep the public trust and integrity of the process.

And | can read verbatimout of the ethics
code what exactly that says, but | would -- | would
counter wth this, and | think this would work in a
court of law as well, there is such a thing as reckl ess
i ndi fference, okay? Sonebody doesn't have to set out
trying to do bad things. They can be so negligent and
so reckless by their actions that they cause it anyway.
And you're still liable for it, okay?

Al -- all | have to do is prove that our
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el ecteds, who are trained in the Brown Act and the Code
of Ethics, didn't followthem | don't have to prove
that they set about to break the -- the public trust
and confidence. That happens per se de facto once they
don't follow the Browmn Act and our Code of Ethics.

It's very sinple, okay?

Sol'm--I"'malittle bit -- it seens |ike
folks are looking for technicalities to give these guys
an out. |'ve seen that before in the past, that's why
the public is O for 40 in ethics conplaints, okay?

That needs to stop.

Secondly, |'ve got to get a subpoena of
Soubirous and Davis. There's no court of -- court
of -- there's no quasi or judicial process in the

country that would not allow ne to subpoena rel evant

W t nesses who would testify to what happened behi nd

cl osed doors. And they can because they don't need the
council to waive the exenption for closed session if
they believe what was spoken about in closed session,

vi ol ated the Brown Act.

And if | don't get those subpoenas, okay, and
the fol ks who vote agai nst those subpoenas allow ng nme
to make nmy case, | will bring ethics conplaints against
menbers of this panel. | have to get those subpoenas

of witnesses. That is ridiculous that | have not
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gotten themto date.

And |'m concerned that there may be a few
menbers of the panel, not all of them but a few that
have al ready made up their mnds before they canme here
today. That concerns me. Thank you.

CHAl RMAN HOUSE: kay, thank you, sir. Since
this --

Am1 on? GCkay. There we go. | can hear
mysel f ringing now. Thank you.

Since this is a continuation of the hearing
from February 10th, M. Hunter, | believe you were in
the process of starting to present your evidence, would
you like to continue fromthat point, sir?

MR. HUNTER  Yes, | do.

CHAl RMVAN HOUSE: Thank you.

MR HUNTER And I'm-- and |'mnot sure |
actually presented evidence at that hearing, did I? |
don't think I did.

CHAI RMVAN HOUSE: | believe you were about to.
W were at that point inthe -- in the -- in the
process.

MR HUNTER |I'd like to count -- cal
Counci l man Gardner up at this tine to ask hima few
questions if | could.

CHAI RMAN HOUSE:  Counci | man Gar dner.
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MR HUNTER: And do we need to be sworn in

agai n?
CHAI RMAN HOUSE: The cl erk says no.
MR. HUNTER: Thank you, Council man Gardner.
If I could showthis to the -- to the panel.
Thank you.

DI RECT EXAM NATI ON
BY MR HUNTER:
Q That before us is -- what does it say? Could
you read the title on it, please? Councilman Gardner,

could you read the title on --

A Yes.
Q -- that?
A It says no signal.

MEMBER WRI GHT: Point of order. W don't have
screens here.

CHAI RMAN HOUSE: Yeah, you do. Hit the power
but t on.

MEMBER WRI GHT:  Thi s one?

CHAl RVAN HOUSE:  Yeah.

MEMBER WRI GHT:  Ckay.

MR. HUNTER: |s everybody good?

COUNCI LMAN GARDNER: | - -

MEMBER WRI GHT: | have it.

COUNCI LMAN GARDNER:  -- will read fromthe

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING May 25, 2017

HUNTER vs GARDNER

8

city attorney's screen. It -- the title says, Cty of
Ri versi de Code of Ethics and Conduct offici al
certification.
BY MR HUNTER:

Q Ckay. And -- and could you read the first
par agraph, please?

A It says, as a newmy el ected appointed or

reappointed official of the City of Riverside,

California, | herein certify that | have received a
copy.

MEMBER WRI GHT:  Point of order. Point of
order. W've not seen this docunment before. It's not
inthe -- it's not in the disc that's been submtted to

the commttee, nor is it in our hardcopy.

MR. HUNTER. Ckay, that's fine. |'mjust
taking --

MEMBER WRIGHT: | -- | -- | --

MR HUNTER. |'mtaking --

MEMBER WRI GHT: | nove that it be rejected.

MR. HUNTER: Absolutely | -- | would object to
t hat .

MEMBER WRI GHT: This has -- this has happened
several times now where we've been trying to get
evi dence in under the wire, M. Hunter, and this is a

bridge too far.
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MR, HUNTER: Well, | think first of all
you're wong. | can have himtestify as to anything |
want to. |'ve got himup there as a -- as a w tness.

MEMBER WRI GHT:  You can't throw new docunents
at this hearing panel.

MR. HUNTER:  You can choose to --

MEMBER WRI GHT: The -- the rules are very

clear --

MR. HUNTER. You can choose --

MEMBER WRI GHT: -- about that, sir.

MR. HUNTER: You can choose to believe whet her
this is -- this is true evidence or not or you can --
you can -- you can, you know --

CHAI RMAN HOUSE: M. Hunter, the point is we
have not been noticed on this evidence previously, and
it is therefore inproper to admt it. So we're going
to ask that you withdraw this evidence.

MR. HUNTER. |'m having himread a docunent.
| can -- | can ask anybody to read a docunent.

MEMBER WRI GHT: No, you can't.

CHAI RMAN HOUSE: No, sir, you cannot. This

docunent has not been presented into evidence.

MR HUNTER. |'mnot introducing it into the
record as evidence. |I'mentering -- |I'mintroducing
his testinmony -- testinony as evidence into --
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CHAI RMVAN HOUSE: Sir --

MR HUNTER -- the record.

CHAI RMAN HOUSE: -- if he's reading the
docunent, that is reading the docunent into evidence.

MR HUNTER He can -- | -- he -- | can do
that. I|'mallowed to do that.

CHAIRMAN HOUSE: Sir, I'mgoing to disallow
it. If you -- if you want to take to -- this to an
appeal or something or file an ethics violation against
me, so be it; but I'mnot going to allow that docunent.

MR, HUNTER  And how would this be handled in
a regular judicial proceeding or any other --

CHAI RMAN HOUSE: This is not a regul ar
judicial proceeding.

MR HUNTER  Ckay. Well, | -- 1 find this
highly irregular that | can't ask questions based upon
sonmething that's in front of him-- you don't have
to --

CHAI RMAN HOUSE: Sir, you're --

MR HUNTER -- accept it into the --

CHAI RMAN HOUSE: -- wel cone to --

MR. HUNTER -- record.

CHAI RMAN HOUSE: -- ask all the questions you

W sh, sir. You may not have himread the docunment --
MR. HUNTER  Ckay.
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CHAI RMAN HOUSE: -- because it is not in
evi dence.
BY MR- HUNTER

Q Did you sign a Code of Ethics conplaint -- or
excuse ne -- a Code of Ethics in --

MR HUNTER  Now | need the docunment back
Excuse nme. Thank you, sir.
BY MR HUNTER:

Q On June 27th, 2011, did you sign the Code of
Et hi cs and Conduct official certification?

A M. Hunter, | have no idea. That was al nost
seven years ago.

Q Ckay. So you didn't just see what was in
front of you? You managed to mss that conpletely? It
was just in front of your eyes. You didn't -- now
you' re saying you don't -- | -- you're saying you don't
remenber even though you just saw a copy of the
document in front of you --

A M. Hunter, | --

Q -- with your signature on it?

A M. Hunter, | answered your question.

Q Ckay. The Code of Ethics and Conduct, okay,
Is given to all newWy el ected appoi nted and reappoi nted
officials of the Gty of Riverside, California, okay?

If we go to the Code of Ethics and Conduct --
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MR HUNTER  And let me grab the -- it m ght
be, actually be in the package that you guys have
recei ved.

COUNCI LMAN GARDNER: M. Chai rman, while he
| ooks for that, could we possibly get sone technical
assi stance? M screen is not functioning. It puts nme
at alittle bit of a disadvantage.

CHAI RMAN HOUSE: We're -- we're not | ooking
at anyt hi ng.

COUNCI LMAN GARDNER:  No, | understand, but at
sonme point | suspect we m ght be.

MEMBER NELSON: And | have a question for the
chai r man.

CHAI RVMAN HOUSE:  Yes, sir.

MEMBER NELSON: Unless | read through it all,
I n our packet it has the city charter that was
submtted. |Is this docunent not part of the city
charter?

CHAl RVAN HOUSE: Wi ch docunent ?

MEMBER NELSON: City -- the -- what he was
aski ng Counci |l man Gardner to read.

CHAIl RMVAN HOUSE: No, sir, it's --

MEMBER NELSON: No, okay.

CHAl RMAN HOUSE: -- not.

MEMBER NELSON: All right, thank you.
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didn't want to have to read through all the pages. Let
me see if this is what | have.

MR HUNTER: Yeah. Let's go to page 18 of the
record, please.
BY MR HUNTER:

Q The provisions of this code --

(indi scernible) provisions of this Code of Ethics and
Conduct shall apply to the mayors and nmenbers of the
city council and to all nenmbers of the boards,
comm ssi ons, and comm ttees appointed by the city
council or the mayor or the mayor and the city council
i ncluding any ad hoc -- ad hoc commttees. The
provision of this code shall also apply to all nenbers
of the conm ttees appoi nted by individual menbers of
the city council or departnent heads.

Further, the provisions of the --

MEMBER NELSON: Excuse nme, you said you were

on page --
MEMBER TUCKER:  Ei ght een.
MEMBER NELSON: -- 18, what sub?
MR HUNTER  Scope.
MEMBER NELSON: Ckay, thank you. Ckay.
Under -- under -- you're in (b) scope?

MEMBER TUCKER:  Yeah.
MR HUNTER: Yes, (b) scope.
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BY MR- HUNTER

Q Further, the provisions of this code shal
apply to the mayor and nenbers of the city council at
all times during their termof office as el ected
officials inthe Gty of Riverside. Gkay. So, M. --
M. Gardner, are you famliar with the Code of Ethics
and Conduct ?

A | am

Q Ckay. Did you sign at any tinme a Code of
Et hics and Conduct official certification that you

received it?

A | believe | have.
Q Yeah.
MR HUNTER And if | could, can | -- can |
ask the -- the clerk a clarifying question?

CHAIl RMVAN HOUSE: | woul d say no, sir.

MR HUNTER  Ckay. A technical question?
well, I -- 1 nean, | guess, what | -- what | -- | would
further say is, this is given out to every single --

you guys have received one of these, okay? Every

el ected and appointed official who -- who, you know,
gets on a board or is -- gets on the council receives a
copy of this and signs it, okay? It goes -- it's a

public docunment. W know that they have signed it.

They' re supposed to understand it.
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You' re supposed to understand that docunent.
| think you get that, right? | mean, you -- you --
they -- the clerk gives this to you to sign it, you --
you pass it back to them Okay. So let's go to
page -- page 22 of the record, please, Council man
Gar dner .

BY MR HUNTER:

Q And under line 4, it says conplaints from
menbers of the public regarding elected or appointed
officials shall be submtted on the conplaint form
available fromthe clerk. Wwo -- who do you consi der
to be the public, M. Gardner?

A The public would be anybody that -- | -- |
think it's inclusive of everybody in the city.

Q kay. So it would include staff?

A |t woul d.

Q Yeah, because they can get down here during
public comment and -- it would include el ected
officials, right? You can get down here on public
comment and nake a comment, correct?

A Sur e.

Q Ckay. And would Scott Barber have been a
menber of the public?

A I n sonme circunstances certainly.

Q Yeah, |1'd say in all circunstances he'd be a
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menber of the public. The -- would Sergio Diaz be a
menber of the public? Could he get down here and nmake
a public -- a comment from public comment fromthe

dai s?

A He coul d.

Q Ckay.

A Actually not fromthe dais because he doesn't
sit on the dais.

Q Ch, sure, not fromthe dais, fromthe podi um
sorry. You're -- you're correct. Now, as far as
regardi ng an el ected or appointed official, would M ke
Soubi rous be an elected official?

A At what point in tine.

Q When? During the time of his conplaint.

A Yes.

Q Ckay. So conplaints fromnenbers of the
public, which would include Sergio Diaz, Scott Barber,
regardi ng appoi nted officials, such as M ke Soubirous
or Paul Davis, shall be submtted on the conplaint form

avail able fromthe city clerk. That seenms pretty, you

know, it --
A It --
Q -- seens --
A It does --
Q -- pretty obvious, right?
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A -- seemvery straight forward if you are
| ooki ng at how t he Code of Ethics and Conduct operates.
There is nothing about the --

Q | don't --

A -- Code of Ethics and Conduct that says that
any conpl aint about an elected official nust be
subm tted under the Code of Ethics and Conduct. In
fact, | think it would be illegal of the city to tell a
city enpl oyee that they could not use the California
el ections code as a nmechanismto attenpt to seek

redress for what they --

Q Ckay.

A -- saw as --

Q Ckay.

A -- an issue with --

Q Sur e.

A -- an elected official.

Q Ckay. So -- so what you're sayingis, if

there is, by statute or |aw or some other authority,
another way to make a conplaint, you can file it that
way ?

A Exactly.

Q And | would totally agree with that. Ckay.
So but it does say here, once again --

A This -- this explains the --
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Q |*"mnot -- I'mnot going back and forth --

A -- process.

Q -- to you.

A Yeah.

Q I"'m-- 1"l ask you questions. The
conplaints from nmenbers of the public regarding el ected
or appointed -- appointed officials shall be submtted.
What does shall nean? Does shall nean nust?

A |t does.

Q Ckay.

A If you're using this process, that's --

Q Yes.

A -- what it --

Q So --

A -- neans, Yyes.

Q So nust be submtted. Now,

|l et me see, it says conplaints from nmenbers of the
public regarding el ected and appoi nted officials.
Conpl aints, all conplaints.

A No.

Q Shal | --

A It doesn't say all --

Q It says --

A -- conpl ai nts.

Q -- conplaints -- does it --

It doesn't say --
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A It says --
Q Ckay. Let's just say it's ethics conplaints,

okay, well --
A Fi ne.
Q -- okay. I"tl --1"11 --1"1l --
A A conpl ai nt under --
Q -- agree with that.
A -- this process shall be --
Q Ckay. Under the --
A -- filed on --
Q To your know edge, was --
A -- the record with --
Q -- there anot her process that we should be

awar e of whereby --
A Yeah, there's the California el ections, the

California enpl oynent code and --

Q Ckay.
A -- conplaints filed under that.
Q What - -

A Wiich are a different process.

Q Could -- could you show ne anywhere in the
record the other process by which Scott Barber and
Sergio Diaz filed their conplaints? Could | see that?
Coul d you show ne anywhere in the record the

alternative process and the authority they used to file
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their conpl aint?

A | -- 1 don't know that it's in the record,
but I will tell you that the conplaints that were filed
by M. Barber and Chief Diaz were filed under the
California elections code, not as conplaints that the
counci | nenbers that were conpl ai ned agai nst vi ol at ed
the city's Code of Ethics and Conduct. They would have
used the correct formas required if that was what they
I ntended to do, and they clearly did not.

Q So you're saying that nmenbers of the public
have options as to how they want to file their
conpl ai nt ?

A No. Menbers -- nenbers --

Q Could I file a --

A -- do --

Q -- conplaint that way? Just curious.

A No, because you're not a city enpl oyee.

Q Ckay. So a city --

A If you were --

Q -- enpl oyee --

A -- city enployee and you were conpl ai ni ng
about another city enpl oyee --

Q Ckay.

A -- you coul d use that.

Q You can use the California el ections code?
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A Yes, you can.
Q And is there --

A No, no, no. Enploynent code, |'msorry. |
m sspoke.
Q Ckay. | was -- | didn't know what the

el ections code was covered for. GCkay. California --
and by that, you nmean of course the -- the |abor code
whi ch refers to hostile workforce environnents,
correct?

A Among ot her things it does.

Q Ckay.

A Yes.

Q Ckay. And so you're famliar with hostile
wor kf orce environnents and -- and the |aw that regards

that, correct? And if you're not, we can go to the

record and --
A Yeah.
Q -- we can look it up.
A |"'m-- I"'mnot famliar in detail, | can't

quote it, but yes I"'mgenerally famliar with it.

MR HUNTER. (Okay. Let's -- let's actually go
to the record on that. |If we could turn to 898 of the
record. Ckay. |s everyone there?

COUNCI LMAN GARDNER:  Yes.
MR HUNTER. There's a part on the bottom
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whi ch says M. Meyerhoff, | hope, on your --

COUNCI LMAN GARDNER:  Uh- huh.

MR HUNTER  Ckay. At the very bottomit's
hi ghlighted. This says M. Meyerhoff -- and
M. Meyerhoff for -- for folks reference was the
attorney hired, not the investigator, but the attorney
hired by the City of Riverside to provide |egal counsel
for themduring this case. And he says, | have been
assisting the city as special counsel for this matter.
As the mayor nentioned, the conplaints brought by the
city manager on behalf of the chief of police and one
of his subordinates all eged, anobngst other things,
claims of hostile workforce environment, right?

And he goes onto explain the -- the code, |
believe, which M. Gardner is -- is referencing here,
under the California governnent code, as part of the
Fair Enpl oynent Housing Act, section 1290 -- 12 --
12940 of the governnent code, enployers, including the
City of Riverside, are required to -- required to
conduct fair, pronpt, and thorough investigations into
clainms of hostile workforce environnent, okay?

And that was one of the reasons that the
counci| authorized the investigation of an independent
third-party investigator, okay?

BY MR HUNTER:
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Q So, M. -- M. Grdner, | agree with you, you
are correct that a hostile workforce environnent does
need to be investigated by state | aw and can be filed
under | abor code, but that's all, okay, that was
requi red, okay, all that was required. There is no
requi rement under California code, unless you can
provide ne a specific exanple, you've given -- been
gi ven adequate time to prepare for this -- for this
hearing today, there is nothing under California |abor
code that says you have to investigate 407 conplaints
of interference with the city manager's
responsibilities.

There is nothing in the | abor code about
I nvestigating ethics violations. There's nothing in
the -- in the |abor code about investigating Brown Act
viol ations, which were alleged unto the council by, |
believe, either Chief Diaz or -- or Scott Barber, city
manager at the time, Scott Barber. So unless you can
provide ne with actual evidence, you know, and | can't
find anything in the record where --

MEMBER HUERTA: |s there a question com ng?

MR. HUNTER  Yeah.

MEMBER HUERTA: This is becomng --
BY MR HUNTER

Q |'s there anything in the record that --
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that -- that you could find outside of the hostile
wor kf orce environnent that was required to be
I nvestigated in a certain way by state | aw?

A | don't know that there was anything that was
required to be investigated in a certain way. There
was al so no prohibition against investigating it that
way.

Q Ckay. And -- and you guys had -- had a
process that was established for -- for doing this,
correct, for investigating city councilnen, you had a
process, you had already discussed it and you had the

authority to do so?

A | amnot aware of a formalized process, not
by --

Q So you kind of nade up --

A -- this or any other council --

Q So you -- you made up --

A -- for investigating a conplaint |ike that.

Q Ckay. So you -- you made up the process as

you went al ong?

A W're getting into things that may or may not
have been discussed in closed session, and | cannot
address those.

Q Ckay. Well, is there anything in the record,
to your know edge, or anything you brought here today,
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t hat woul d show a process by which you could -- you had
the authority, it was a previously established process,
wher eby you had the authority to hold a hearing on a
city council menber and -- and possibly inpose
sanctions? |s there anything in the record that shows
that that was previously established?

A Not that |'m aware of, no.

Q Ckay. I'Il -- 1"Il leave that as evidence
that it didn't exist, okay? That it was created on the
fly, okay? And so once again | go back to the Code of
Conduct. The only process I'm-- |I'maware of, and --
and maybe you coul d di sagree -- you can disagree with
me if you want, by which --

MR HUNTER  Actually let's go to page --
let's go to page 113 of the record. Now, these are
Code of Ethics conmplaints that were previously filed by
menbers of the public. And as we know the nenbers of
the public can include anyone, it could include any
person really that cones here to speak at the -- at
the --

COUNCI LMAN GARDNER:  |I'm sorry, M. Hunter,

' mnot --

CHAI RMAN HOUSE: |'msorry, yeah --

COUNCI LMAN GARDNER: -- seeing that on page
113.
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CHAI RMAN HOUSE: -- |I'mnot seeing that on 113
ei ther.

MEMBER NELSON: You nean page 119.

MR HUNTER. Sorry, 119.

MEMBER NELSON: 119 is where | have it.

COUNCI LMAN GARDNER: 119 appears to be a
chart.

MR. HUNTER. Ckay. And it's -- just in case
I'moff by a couple nunbers here, and | think for all
these hearings, it's a couple pages off it seens.

MEMBER NELOSN. Yeah, it's 1109.

MR. HUNTER. Yeah. |[|'mactually |ooking at
the complaints that were filed on August 30th, 2010,
Sept enber 27, 2010, and March 15th, 2011

MEMBER: (I ndi scernible).

CHAI RMAN HOUSE:  Yeah, that's --

MR. HUNTER: Ckay. 120.

CHAl RMVAN HOUSE: O 115 on mi ne.

MEMBER: (I ndiscernible).

CHAI RMAN HOUSE: kay. Yeah, we're with you.
BY MR, HUNTER:

Q W' ve got, you know, Scott Barber and -- |'m

going to ask you a question here. Scott Barber alleged
a charter 407 violation, correct, as part of his

conpl ai nt agai nst Counci |l man Soubi rous and Counci | man
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Davi s?

A M. Hunter, I'msorry, I'mnot finding that,

a conplaint by M. Barber in this list. 1'mnot saying
it's not there, I"'mjust not yet finding it.

MEMBER TUCKER: | -- | believe -- | believe
your question is not -- is -- Is going to reference

back to this, but it's not specifically on this page.
MR HUNTER  Ch, no, it's not specifically on
this page.
MEMBER TUCKER:  Yeah.
BY MR- HUNTER
Q To -- to your recollection, the -- the
Soubi rous and Davis investigation centered, at least in
part, on charter section 407 violations, which was

interference with adm nistrative services, correct?

A | believe that was part of the --
Q Yeah.
A -- conplaint, yes.

Q Ckay. So | see a nenber of the public
towards the bottom of this page nmaking a conpl aint
about charter 407, interference -- interference with
adm ni strative services here, three of them | see
three different conplaints, but it |ooks |like two
groups that was adjudicated by the -- by the --

A Yes, yeah. | --
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Q -- ethics panel.

A | see them here.

Q So -- so --

A And that's because --

Q -- there was precedent --

A -- those were -- those were filed as a
conplaint under -- as a violation of the Code of Ethics
and Conduct .

Q But there's -- there's --

A M. Barber and Chief Diaz's conplaints were
not filed as conplaints of violation of the Code of
Et hi cs and Conduct, hence that process was not
fol | owed.

Q Ckay. So what you're saying is if you're a
menber of the public, you have an option, you don't --
| -- 1 can file -- | can get a -- can | get an
I nvestigator? Could the council okay -- if | -- if |
wanted to bring ny conplaints a different way, would
t he council okay maybe $100,000 for me to -- to -- to
| nvestigate ny conpl ai nts.

MEMBER WRI GHT: |'s your screen on, M.
Chai r man?

CHAl RVAN HOUSE:  Yes, it is.

MEMBER WRI GHT: She -- she as a question over

her e.
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MEMBER HUERTA: As soon as Jason is done, |
have a point of order.

CHAI RMAN HOUSE:  Ckay.
BY MR- HUNTER:

Q You know, could | -- M. Gardner, can -- can
| bring a conplaint directly to the council that would
absol utely positively be investigated using, you know,
hundreds of thousands of dollars in city resources? |Is
that -- that available to every nmenber of the general
public?

A The particul ar conplaint was an enpl oynent
conplaint. And since you are not a city enpl oyee, you
coul d not nmake such a conpl aint.

Q Ckay.

CHAI RMAN HOUSE: Now, |I'mgoing to interrupt
you for just a nonent, if | could, Jason, because
|'ve -- |'ve got a point of order here.

MR HUNTER  Sure.

MEMBER HUERTA: | --

CHAI RMAN HOUSE: doria, go ahead.

MEMBER HUERTA: This is ny first hearing, so
|''mnot sure at what point we could ask questi ons.

MEMBER NELSON: Del i berati ons.

MEMBER HUERTA: Do we hold our questions to

t he end?
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MEMBER NELSON: Del i berati ons.

MEMBER HUERTA: (Ckay.

CHAl RMAN HOUSE: Del i berations, yes.

MEMBER HUERTA: Thank you.

CHAI RMVAN HOUSE: |'msorry, M. Hunter.

Pl ease -- please go ahead.

MR HUNTER  Okay.
BY MR HUNTER:

Q So you woul d agree though that |ooking at
this there is precedent for nenbers of the public to
bring conplaints of interference with adm nistrative
servi ces under the ethics code, there's precedence
t here?

A Certainly.

Q Ckay. And so why wasn't, once the hostile
wor kf orce conpl aint was investigated and duly di sm ssed
because --

MR. HUNTER  And we can go into, if anybody
feels the need for me to go into hostile workforce
environnent -- environnent clainms, | wll again.
Hostil e workforce environnent clains basically say that
sonebody was di scrim nated upon based upon col or,
creed, religion, sex, et cetera, et cetera. And maybe
"Il get it intothe record a little bit later when |

do the introduction of evidence.
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BY MR- HUNTER

Q But why wasn't warrants -- Chief D az and
Scott Barber -- once the hostile workforce conplaint
was readily dismssed, as it was clearly not a hostile
wor kf orce environnent claim why did the council feel
the need to create a new process?

A The conpliant was not filed as a conpl aint of
the violation of the Code of Ethics and Conduct, so it
wasn't followed, that procedure was not followed. The
conplaint was filed differently and a procedure that
the council was advised by the city attorney's office
as the proper nechanism also the hunan rel ations
office was the proper nmethod to investigate a conpl aint
filed under the | abor code against a city enpl oyee.

Q And how woul d a conplaint like this be

adj udi cated today in your opinion?

A If it was filed as a conpl aint under the
| abor code, | think a very simlar process wuld be
followed. |If it was filed as a conplaint of the

violation of the Code of Ethics and Conduct, the
procedure that you have been tal king about woul d be
fol | oned.
Q Ckay.
MR HUNTER Now |'m going to make a request

at this juncture before the end that | get a subpoena
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of my conpl aint against city executives, it should be
Hunter versus Kerr and Dave Wight, circa 2012, which
w Il show another simlar conplaint that was nade t hat
was not investigated, not nearly like M. Gardner would
like to -- to insinuate.

It was a hostile -- hostile workforce
conpl aint with whistleblower conplaints with it as
well. Only the hostile workforce conplaint was
| nvesti gat ed.

CHAI RMAN HOUSE: Could -- could you repeat the
citation, please?

MR, HUNTER. It's a 2012 conplaint, Hunter
versus Wight and Kerr. It was a conplaint nmade that
had a hostile workforce environnent --

MEMBER WRI GHT:  Thank vyou.

MR HUNTER. -- mnor conponent to it, nostly
other conplaints. And if | could get that, | would
show this -- this -- this -- this panel that what

M. Gardner said is conpletely untrue, okay, but | need

to subpoena that. | already request it via public
records, and I -- | amnot able to get that -- that
docunent .

CHAI RMAN HOUSE: | believe it is a part of our
process, and |'m-- I'mgoing it ask our counsel to --

to help ne out with this; subpoenas are dealt with
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during the earlier part of the hearing, the -- the
techni cal --
MEMBER NELSON: It's -- it's ny understanding

it's at the end.

CHAI RMVAN HOUSE: And well, we bring it up
there and also at the end. So I -- | would ask you to
hol d your request in abeyance until we reach
del i berati ons.

MR, HUNTER  Ckay, thank you. Al right. So
let's tal k about comments you nade to the Press
Enterprise at the tinme. |If we could go to page 36 of
the record. And the third paragraph down are comments
purportedly made by you.

BY MR HUNTER:

Q It says Gardner said the council should
address the matter, but he added that the council's
response could be to disagree with the investigator's
concl usi on, take no action, or censure or otherw se
puni sh Davis. ay. So are these your comments?

Do -- do you -- | nean, does this -- would you

di sagree? Wuld you say that you've been m squoted or

you've -- these -- these are incorrect?
A | -- | do not know if that is an accurate
quote. | think those were --

Q And there's a (indiscernible) --
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A |'d have to --
Q -- as well?
A |'d have to go back and -- and review the

entire context.

Q Ckay. |'mpresenting it as evidence that --
of -- of an article that exists, okay? The -- it says
bel ow - -

A | don't dispute the article exists.

Q Yeah, okay. The -- the -- the issue wth not
just doing anything is that the investigation is
taking -- and this is actual quotes, the investigation
s taking place and there's a conclusion of the
I nvestigator, which is public; | don't think the
counci| just says, oh, never mnd, | think the counci
has to do something. And once again | go back to,
okay, so | -- | don't see -- you haven't provided ne
W th any evidence what soever of any alternative
conpl ai nt process outside of investigating a hostile
wor kf orce environnent .

You' ve -- you've already said you' ve created
the process nore or less on the fly, and now you're
saying here in this article that you -- you have the
right to hear Councilman Davis, hear the conplaint,
adjudicate it, and censure or otherw se punish --

puni sh Davis, simlar to what had been previously done
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to or suggested to be done to Council man Soubi rous,
okay?
So you were, obviously thought that the

council had sone authority to have these trials and

to -- and to -- and to punish council menbers, right?
You -- | assune you thought they had the authority to
do that.

A You can assume anything you'd like, sir.

Q Ckay. Do you -- did you -- did you think at
the tine that you had those powers?

A The council has the authority to censure
anot her counci | menber. The council has the authority
to strip a council menber of commttee assi gnnents.
That woul d be up to the council whether it w shed to do
that in any particul ar case.

Q Ckay.

A There -- there are limted renmedies for the
council to take if they believe that a fell ow nmenber
has done sonething i nappropriate.

Q So you woul d agree that on page 42 of the
record it says, towards the very end it says, after
careful consideration and deliberation concerning the
facts, conclusions, recomendations set forth in the
report, as well a consideration of any information, a

response provided by Council man Soubirous, the counci
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may consider any of the follow ng response thereto.
You can take no action, public censure, renoval from
chai rmanshi ps, renoval from conmttee assignnents,
removal from mayor pro tem

You -- you agreed at the tinme that the

council had could do any of those; isn't that right?

A | don't see ny signature on that piece of
paper.

Q Ckay. It's -- it's not on there, but you
just said that the council could -- you --

A There -- there are a variety of things that

t he council can do --

Q Ckay.

A -- if it believes that a fellow council menber
or the mayor, for that matter --

Q Are there any --

A -- has done sonet hing i nappropriate.
Q Sure. Are there -- do you -- would you agree
that wwth -- with those statenents down there they

could do, that the council could do any of those things
If it wanted to?

A The council can only renove a nmenber from
regi onal organizations that the council has appointed
that person to. |If, for exanple, they were appointed

by Western Region Council of Governnents, the counci
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woul d not have the authority to undo that appointnment.
Q Ckay. But the rest of themthey can do
that's on the list, right?
A If it's a council appointnent, yes --
Q Al right.

A -- they coul d.

Q And -- and could you -- so you -- but -- but
you agree that the council had -- had the authority at
the tine to take any of these -- these actions that are

stated there?

A And it does today.

Q Ckay. And can you show me the authority, the
actual docunent, | want a hard docunent -- and
remenber, you had tinme to prepare for this hearing
t oday, you had nonths. Could you show ne where the
actual authority is for you guys to take those actions?

A | don't have a docunent that says that in ny
possessi on, no.

Q Ckay. It doesn't exist. O you say it does.
You -- you say -- okay. You say you don't have it. |
say that that docunent does not exist. There's no
evi dence of that docunent existing that | am aware of.
So --

A | -- | would point out, M. Hunter, there are

things that neither of us are aware of that do, in
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fact, exist.

Q But you were aware that we were having a
heari ng today, correct?

A Ch, vyes.

Q And you were aware that you needed to bring
your evidence today, right?

A | don't see any need to provide that

particul ar piece --

Q And - -
A -- of evidence.
Q And -- and you were aware that | was going to

be aski ng questions about the process by which you had
a hearing and were going -- going to decide on what

puni shments to direct onto your fellow council nenbers,
correct? And you brought no evidence, correct, show ng
any of that authority?

CHAl RMVAN HOUSE: M. -- M. Hunter, can
interrupt you for just a nonent, sir? It sounds |ike
to ne you are trying to get your wtness to prove
hi msel f innocent, whereas | believe your role here is
to prove himguilty. W're assum ng his innocence.

MR HUNTER Well, | don't think guilty or
I nnocence is the correct words here we want to use.
It's either sustaining the allegations or -- or not,

right? But | nean, I'mgiving M. Gardner anple
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opportunity to provide a docunent to back up the clains
he's maki ng, and he cannot seemto provide any evi dence
what soever that this authority that he seens to think
he has exists.

He was well aware of what the nature of this
heari ng was today and shoul d have brought that here.
That's what |'m-- that's the point |'m nmaking.

MEMBER: (I ndi scernible).

MEMBER HUERTA: | would like to rem nd
M. Hunter that | do believe that it is your
responsibility to prove, and not any other conpl ai nant
or respondents' responsibility to disprove your -- or
di sprove your statements. So if indeed you wished to
have that evidence, you should have asked for it, nade
it clear that it was your request to have that docunent
present. That's ny position.

MR, HUNTER: Ms. Huerta, | can't prove a

negative. | can't prove that sonmething doesn't exist,
right? | can't prove that sonething doesn't exist. |
can't prove -- provide a docunent of sonething that
doesn't exist. | -- that's -- | just can't. So all |
can do in the -- in the contrary is say, well, if

you' ve got that docunent, | couldn't find it, |

couldn't introduce it into evidence, if you' ve got that

document with that authority to hold this process and
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to issue these punishnents, please showit to ne; and |
don't see one, so I'mgoing to have to go on the
assunption it does not -- well, the assunption it does
not exist, folks.

It's plain and sinple. Ckay. You can get up
there and state whatever you want. Bring the evidence.
| brought m ne.

Ckay. So let's go back to that -- that
counci | docunent once again on February 22nd, 2014.

MEMBER: (I ndi scernible).

MR HUNTER  Yeah, it's on page --

CHAl RMAN HOUSE: It's --

MR HUNTER | think it would be on page,
maybe, 41 of the record. Gty council nmenorandum
Hearing on the investigation of conplaints against
Counci | menber M ke Soubirous for adm nistrative
interference and harassnent. That docunent.

BY MR HUNTER:

Q It reads in here, it says that -- if you go
down to background -- and I -- | -- oh, | think "Il --
"Il read the recommendation first. | think that is
i nportant to -- for -- for everyone to hear, that the

city council conduct a hearing to consider the results
of an investigation of the conplaints or any

i nformation submtted in response thereto by Council man
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Soubi rous so take whatever action, if any, that the
council deens appropriate. That's what the -- the
meeti ng was about.

At the hearing in the official transcript,
and | could -- | could point it out, I mght goto it
| ater when | get over the, start |ooking at the
evidence and -- and get you off of there, | don't want
to keep you up there the whole tinme. Council man Davis
states that the conplaint against Council man Soubi r ous
was al ready adjudicated prior to even convening the
hearing. |s that -- is that true to your recollection?

A M. Hunter, if that were, in fact, the case,
It would have occurred in closed session. And as you
know, | cannot discuss what occurred or didn't occur in
cl osed session.

Q Ckay. But -- but if there was a vote, that
woul d have to be disclosed, correct?

A If there was a vote that was a final action
of the council on an item typically they are reported.
|''mnot sufficiently famliar wth the requirenents for
reporting each and every action of the council taken in
cl osed session. Sonme are prelimnary actions and are
not reported out, it's not a reportable action. Qhers
are reportable.

Q Ckay.
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MR HUNTER So let's go to page, | believe
it's 59, I"'mhoping it's 59 of the record. It's the
Brown Act. And it's the section under 54957.1.

BY MR- HUNTER:
Q And it -- it states there, Council man

Gardner, it states, the |egislative body of any |ocal

agency -- and is the Gty of Riverside a |ocal agency?
MEMBER WRI GHT: Pardon ne. Hold on. 1I'm
finding it on 65. I|I'mfinding -- on 65.

MR HUNTER Ckay. So it's on plus six this
tine. Last tine it was plus two. Plus six.

MEMBER NELSON:. Ckay.

CHAl RVAN HOUSE:  Yeah.

MEMBER NELSON:  Page 65.

COUNCI LMAN GARDNER: (kay. | believe | have
that section.
BY MR- HUNTER:

Q It says, the legislative body of any | ocal
agency -- now, in your opinion would that be the city
council of the City of Riverside? Wuld that -- would
that include -- include the city council of the Cty of
R versi de?

A Yes, it woul d.

Q Ckay. -- shall publicly report any action

taken in closed session in the vote or abstention on
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that action of every nenber present, okay? So you have
to publicly report any action that you've taken,
publicly report any action, any vote you' ve taken.

It's got to be reported out.

A It mght be worth reading the remai nder of
that section. It does say, as follows.
Q Uh- huh.

A And it lists a variety of actions which need
to be reported.

Q Ckay. Those -- those are how -- and -- and
those, | -- | agree with you, it shows you if you're

reporting on certain subjects --

A Uh- huh.

Q -- this is how you would report out on them

A Uh- huh.

Q It's not all inclusive, you would agree? |
hear the city -- the city attorney report all sorts

things that are not included in this Iist regularly out
of closed session these days. So this is not an
inclusive list, all inclusive. You can report other
things as long as you report any action publicly, a

vote that you've --

A |'mgoing to --
Q -- taken.
A -- disagree with your interpretation. |
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bel i eve that the section needs to be taken as a whol e

and that those things that are listed after the words,

as follows --

Q Uh- huh.

A -- are the actions that need to be report ed.
If an --

Q |f you're --

A -- action --

Q -- reporting those actions.

A |f an action doesn't neet one of those

criteria, it's not a reportable action.

Q Ch, okay. Now, does the city attorney
currently report when you hire attorneys to do work on
cases?

A Not out of closed session typically, no.
Some -- it depends on -- on -- it depends on the

ci rcunst ances.

Q Ckay.
A Sonetinmes -- sonetinmes he does; sonetinmes he
does not .

Q All right. That's not what the record and
the evidence will show, just for when we get back into
the evidence part of this case again. W'll -- we'll
show that the council -- the city attorney routinely

reports anything they vote. They voted -- they --
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they -- how about this one, did the city attorney
report that the city council approved a three percent
salary increase for the city clerk affecting the next
pay -- pay period back in January -- January of this
year, January of 20157

A No, no.

MEMBER TUCKER: Point of order. W seemto be
drifting into a wwde variety of -- of different topics
and -- and supposeds. | -- | would like for us to
stick to the issue which occurred in 2014 --

MR HUNTER  Sure.

MEMBER TUCKER: -- not -- not what's common
practice now or -- or any of that. It -- this is about
what were the decisions made in 2014.

MR. HUNTER: Yeah, and | think --

CHAI RVAN HOUSE: W do seemto be kind of
drifting afield on this --

MR. HUNTER: Ckay.

CHAI RMAN HOUSE: -- M. Hunter.

MR HUNTER. I'Il -- I"Il tell you --

CHAl RMAN HOUSE: If you could --

MR HUNTER I'II tell -- 1"Il --

CHAI RMAN HOUSE: -- pl ease.

MR. HUNTER: Yeah, I'Il tell you where |'m
going wth this. I'mgoing with the sort of excuse
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that the only thing that we're required to report out
of closed session are things that are listed on this
page here. And what |I'mtrying to prove is that that
Is conpletely untrue. It is not the standing city
practice. They report on all sorts of things that are
not included on this [ist out of closed session all the
time, okay?

MEMBER TUCKER: And again | woul d suggest that
In the context of 2014, not in the context of 2017.
What is the context in 2014?

MR HUNTER. Ckay. | don't -- | don't think
t he Brown Act changed between 2014 and 2017.

MEMBER TUCKER: Continue -- you continue to
tal k about common practice, but you -- you're using
current exanples. Stick to the -- stick to the what
occurred in 2014.

MR. HUNTER  Ckay.

MEMBER TUCKER: \What was -- what was the
situation in 2014.

MR. HUNTER. Ckay. Let's go to page -- you
said it was plus six, | believe, so page 68 of the
record. And it should be under section 54957.7. And
it's (b). And it reads, after closed session, the
| egi sl ative body shall reconvene into open session

prior to adjournnent and shall nake any discl osures
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required by the section | just read to you previously,
okay?

So | guess the -- the point of that is, is
that any action taken, once again it doesn't say sone
actions, it says any action, any action, all actions,
must be reportable i mediately upon reconveni ng out of
cl osed session. That is the |aw

MEMBER: (I ndiscernible).

CHAI RMAN HOUSE:  Ckay.

MR. HUNTER. So let's get into what happened,
let's get into the tineline of leading up to the
heari ng.

CHAI RVAN HOUSE: M. Hunter, has the
council man seen this before today?

MR. HUNTER: It's just a calendar. |It's not

evi dence.

CHAI RMAN HOUSE: | asked a question, sir.

MR HUNTER: | don't believe so.

CHAI RVAN HOUSE:  Then he's not been noticed on
it.

MR. HUNTER:  No.

CHAI RVAN HOUSE: And | don't think therefore
it's -- it's admssible in this procedure.

MR HUNTER It's not a -- it's not evidence.
It's just a calendar. I'musing it to structure the
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CHAI RVAN HOUSE: |'mgoing to ask city
attorney on this one.

MR. HANSEN: Informal rules of evidence apply,
and the chair has final decision on all evidentiary
mat ters.

MEMBER NELSON: M issue woul d be consi stency
anongst the fairness to other councilnmen. W' ve
allowed it before.

CHAI RVAN HOUSE: All right then, let's go
ahead.

MR. HUNTER. Now back on the -- sorry to
jostle around here, because |'mtrying to nake an
argunment with evidence that's located all over the map,
but if we could go back briefly to the nmeno of

July 22nd, 2014, again, that would be on page -- and |

believe | have this correct -- it would be page 41. It
says on April 1st -- I'min the background -- 2014, the
city council, with Council man Soubirous excused and

Counci | man Davi s absent, unani nously, unaninously,
everyone directed that an independent investigation

| mmedi ately be commenced as required by state | aw and
city policy.

BY MR, HUNTER

Q This is an official council neno witten
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by -- now, your nanme is not onit, I'Il -- I'll agree
to that, but by the mayor pro tem the incom ng mayor
pro temand Mayor WIliam Rusty Bailey. Does that
statenent line up with your recollection of events that
occurred?

A | don't know about the dates. Yeah, | --
don't know about the dates.

Q Ckay. But a -- but a vote took place to
conduct an investigation and --

A That's what this --

Q -- and --

A -- says.

Q Ckay, okay. So you're not denying it, okay.
Page, and |I'mhoping I'mright, 10 of the record is an
article entitled, city investigating second council man.
And it says there Councilman Davis -- this is by the
Press Enterprise by Alicia Robinson. It states,
Counci | man Paul Davis is the subject of the |atest
probe which council voted to pursue in an April 22nd
cl osed- door session according to a letter to Davis from
an outside law firmoverseeing this investigation.

So this was the second vote that happened in
cl osed session to hire an investigator into another
city councilman. Wuld this be to your recollection of

what happened, there was a vote to hire a second
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| nvesti gator?

A | am not going to coment on what did or
didn't occur in closed session.

Q Ckay, okay. Well, I"Il just -- I"Il just,
"Il introduce that, | guess, as -- as evidence and you
don't have to comment on a vote that has to be -- |
just, you know, | just read the Brown Act which says
that all -- any actions taken have to be --

A No. It does not --

Q -- reported out of --
A -- say that any actions taken by a
| egi sl ative body nmust be reported. It says that those

actions that are required to be reported nust be

reported -- reported imediately follow ng a closed
sessi on.

Q Vell, let's get back to the actual |anguage
of the Brown Act here. So let's -- let's -- you don't
have to skip back there. I'mgoing to read actually

verbatim not your paraphrasing of the Brown Act.
Let's read it verbatim It states, M. Gardner --
Gardner, the |egislative body of any |ocal agency,
shall, nust -- okay, | didn't -- nust is mne -- shal
publicly report any action taken in closed session and
the vote or abstention of that action of every nenber

present.
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That's what it says. That's the exact --
A It goes on after that though.
Q It says, as follows, assum ng that you took
t hose actions --
A No.
Q -- that's how you'd report it. Exactly.
That's exactly what it neans.
COUNCI LMAN GARDNER:  That's your
I nterpretation.
MEMBER TUCKER: M. Chairman, point of order
agai n.
CHAl RVAN HOUSE: CGo ahead, sir.

MEMBER TUCKER. M. Hunter is -- is supposed
to be presenting his case to the five people sitting up
here and -- and not in an argunentative --

MR HUNTER. Ckay. |'msorry.

MEMBER TUCKER  -- debate with -- with

Council man Gardner. Just you know, present your facts
and -- and allow us to deliberate.

MR. HUNTER.  Ckay.

COUNCI LMAN GARDNER: M. Chairman, while we're
on facts, with reference to the cal endar page that's up
on our screens, | have no objection to the cal endar
page, itself. | wll even agree that the handwitten

one, two, and three, the next three dates after the
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30th of April are accurate. The notations on that page
are something I've not seen, | don't know anything
about. | cannot tell you whether they are accurate or
not, and | object to them being presented.

CHAI RVAN HOUSE: Comment ?

MR. HUNTER: That's fi ne.

MEMBER NELSON: Wi ch notation specifically?

COUNCI LMAN GARDNER:  The handwritten notations

t hroughout the page. It's -- it's saying that Brown
Act violations occurred. | disagree with that.

MEMBER NELSON: That's --

COUNCI LMAN GARDNER:  It's -- it's listing
things that M. Hunter apparently believes happened on
certain dates. | -- | amunable to say whether that is
accurate. It's -- it was portrayed as being sinply a
cal endar page. It is nore than that.

MEMBER NELSON: | would agree that we shoul d

elimnate the allegation of the Brown Act violations
per se, inthat | don't think M. Hunter has yet to
I ntroduce --

MR. HUNTER: That evi dence --

MEMBER NELSON: -- in this hearing --
MR. HUNTER. -- | haven't, you're right.
MEMBER NELSON: -- in this hearing that things

occurred on 4/22, such as m nutes approved, and on 4/8
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that m nutes approved. | think we're nolding multiple
hearings into one.

CHAl RMAN HOUSE: Yeah, | agree. It need -- it
woul d need to say, if anything, alleged Brown Act
violations. And you're making references, as ny
col | eague has said, to itens that you have not proven.

MEMBER NELSON: In this hearing.

CHAIRMAN HOUSE: In this hearing. But again
this is the only hearing that counts right now.

MEMBER NELSON: (I ndi scernible).

MR HUNTER. Ckay. I'd like to -- well,
maybe, we'll see howit works. 1've got a couple
nmore --

CHAI RVBN HOUSE: Let's -- let's go ahead and

take the cal endar down, please.

COUNCI LMAN GARDNER:  Thank you

MR, HUNTER. Al right. Wthout a cal endar
it"s going to be alittle nore difficult to followthis
of course, because we are not -- you know, but I'Ill --
"Il do ny best.

MEMBER WRI GHT: M. Chairman, point of order.

CHAIl RVAN HOUSE: CGo ahead, sir.

MEMBER WRI GHT: W' ve been, by ny
recoll ection -- by ny guess here, listening to exchange

bet ween conpl ai nant and respondent for well over
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45 mnutes. Do we have a tineline in ternms of how | ong
this is going to take to present?

CHAI RMAN HOUSE: No, sir, actually we don't,
but we can certainly set one.

M. Hunter, as -- as ny -- as ny coll eague
has poi nted out, you've been at this for about
45 m nut es.

MR. HUNTER  Uh- huh.

CHAI RMAN HOUSE:  About how nmuch | onger, sir,
woul d you say you're -- you're going to be?

MR HUNTER | would say 30 m nutes tops.

CHAI RMAN HOUSE: Ckay. It's 2:30. At five
mnutes to 3:00, we will discuss how much further we're
going to go.

MEMBER WRI GHT: Could | ask for a five-mnute
recess?

CHAI RMAN HOUSE: Certainly. W can take a
five-mnute recess, and that will push you up to 3:00.

(Of the record - 2:30:32 p.m)
(On the record - 2:35:27 p.m)

CHAl RMAN HOUSE: That was just five m nutes
for our five-mnute break, so we're going to cone back
Into session and go on the record.

And, M. Hunter, if you'll please continue.

MR HUNTER H there. As -- as we open up,
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now that | understand how |'mnot going to be able to
present ny case effectively because | won't be able to
ask questions and have the witness read public records
easily accessible, these are public records, judicially
notice -- noticeable materials, off of the projector
screen, |I'd like to read the rules for this hearing,
okay, to you. And this is on the city's website when |
filed this conplaint.

It says, conplaints arising fromfacts
occurring to -- prior to May 5th, 2016, will be heard
by the Board of Ethics pursuant to the provisions of
the prior Code of Ethics and Conduct. OCkay. Now, in
the prior Code of Ethics and Conduct, you coul d present
your evidence at any tinme. And so if we want to go
down this path, then | will file an objection that we
are -- are not follow ng verbati mwhat was given to nme

as to the rules as to how | was going to be able to

allowed to proceed with this -- this hearing.

And |'Il bring that to the council as a
technicality that -- and I was wlling to work around
it, as well as -- as long as | was allowed to make ny

case effectively and efficiently by having M. Gardner
read judicially -- judicially noticeable material s,
whi ch are public records of fact. Now that you're

saying that | can't introduce anything that wasn't
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could we ask the city attorney for sone counsel on what
the process previously laid out or the process for the
prior Code of Ethics and Conduct hearings was? Because
| don't recall there being anything witten that says
what M. Hunter just said.

CHAI RMAN HOUSE: It mght be a good tine for
some clarification,.

Bob.

MR, HANSEN: (I ndi scernible).

CHAI RMAN HOUSE: And | got Jeff here. Do you
want to go ahead, Jeff?

MEMBER WRI GHT:  Under rule 9, prehearing
exchange of evidence, there are three points nade that
are very clear about what can and -- what is and is not
adm ssi ble. Before a hearing panel, new documents on
the day of a hearing, are nowhere in sight here.

MR, HUNTER | don't see rule 9.

MEMBER WRI GHT: Rule 9 --

MR. HUNTER  -- under the old Code of Ethics.

MEMBER WRI GHT: Rule 9 of the Board of Ethics
hearing rules and procedures, M. Hunter.

MEMBER: (I ndi scernible).

HEARING May 25, 2017
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previously put into part of the record, "Il -- ["'I]
| odge ny objection at this tine.
COUNCI LMAM GARDNER: M. -- M. Chairman
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MR HUNTER  \Wat -- what resolution --

MEMBER WRI GHT: Dated -- there -- the -- the
menor andum i s dated January 15th, 2017. M
understanding is that we are in session hearing under
an old council resolution, but according to rules set
by this Board of Ethics. And this Board of Ethics set
those rules in January prelimnary to your filing
conpl aints. You' ve had access to these rules, and
you' ve been aware of them

MR HUNTER | -- | read to you --

MEMBER WRI GHT:  Have you not ?

MR HUNTER | read to you what's on the --
the -- the city clerk's website. As | said, you can
rul e anyway you want, it's just |leaving ne for appeal
to the council.

MEMBER WRI GHT: Wl |, | guess we're assum ng
that you're going to be appealing any decisions that
are made here that aren't in your favor, so | -- |
don't know what to say about that other than we've been
operating in -- in the hearings that |I've been a part
of, we've been operating according to these rules that
wer e adopted in open session with you present in the
audi ence, in fact.

MR HUNTER And -- and -- and | believe that

at every single other previous hearing | was allowed to
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show t hose docunents up on the screen, M. Wight. So
for any sort of --

MEMBER WRI GHT: Wl --

MR. HUNTER: The precedent has been set and
that's how t hese hearings have been conducted, three
previous wth no objections.

MEMBER WRI GHT: Well, if we're going to have a
coll oquy, M. Hunter, then | would sinply say that the
obj ection has been raised that your calendar is
pejorative and perhaps isn't sufficient and each
hearing is operated differently under the rules. So
| -- | don't know what to say to you except maybe you

shoul d take a pen and scratch out per se.

MR. HUNTER. Ckay. | believe other things
were not allowed in turn. Let's -- let's get to ny --
let's get to ny docunents. It wasn't just the
calendar. It was also the signed appoi ntment -- Code

of Ethics and Conduct and official certification that

was signed by Council man Gardner that was al so not

al | owned.

MEMBER WRI GHT:  Point of order, M. Chairnan.

CHAl RVAN HOUSE: Yes, M. Hunter.

MEMBER WRI GHT: There -- there -- there --
there was a ruling made on that. It was a new docunent
that you sought to introduce in -- in --in --1in
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contradiction to rule 9 of our rules of hearing -- of
evi dence -- of hearing. | -- | don't know how ot her --

how -- how to take it any sinpler than that. You can't
I ntroduce new docunents.

CHAI RVAN HOUSE: M. Hunter, is this docunent
before us already been submtted in our 1,033-page
packet ?

MR HUNTER: | don't believe so, but it has
been submtted to previous panels.

MEMBER WRI GHT: Again, we -- we have, in other
hearings, to the extent that it's relevant to this
di scussion, and I'mnot sure it is, but to the extent
that it mght be relevant to this discussion, we have
al  oned a cal endar of events to be shown and di scussion
about that. Panel nenbers and -- and Counci | man

Gardner nade objection to a conclusion drawn on that

docunent. | think that's a legitimte point to nake.
M. Hunter --

MR, HUNTER | --

MEMBER WRI GHT: -- has been given an

opportunity to correct it and seens to want to have an
argunment about it.

MEMBER NELSON: | -- | -- 1 think we have a
fewitens in discussion, and maybe |'m getting

confused. There's an objection to the concl usion that
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there's a Brown Act violation of which the chair said
shoul d be renoved, that caveat.

MR. HUNTER: On the -- on the cal endar.

MEMBER NELSON: Then -- on the calendar. The
next question is, are city council mnutes in our
packet, and |'m seeing those in our packet. Gay. And
so the third one is, was the signed ethics conpliance
paper, whatever you want to call it in the packet, and
t he answer was, we did not see that in the packet.

MR, HUNTER. That is correct.

MEMBER: (I ndiscernible).

MEMBER NELSON: That's where |'mlooking. |'m
seeing city council mnutes, and |I'm 1l ooking for these.

MEMBER: (I ndiscernible).

MEMBER HUERTA: Coul d we take these m nutes
down while we're researching whether or not it's
al ready been submtted as evi dence.

MEMBER NELSON: Here's what |'mfinding, and
just if anyone thinks I'mwong, | don't m nd,
Cct ober 21st, 2014, agency mnutes in the packet.

CHAI RVAN HOUSE: What page do you have there,
Sir?

MEMBER NELSON: Page 126.

CHAIl RVAN HOUSE: M nutes for Decenber 1st,
2015, in ny packet.
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MEMBER NELSON: Ckay. |'malso show ng the
Novenber 10th m nutes on page 127. Each packet varies
alittle bit. Gkay. |'mshowi ng the revised
August 28th, 2012, the July 22nd city council m nutes.
And that's what | have found so far. That was about
what you were sayi ng.

MEMBER: (I ndi scernible).

CHAI RVAN HOUSE: And |'m not show ng all of
those at all.

MEMBER TUCKER: Well, if we start on
(indiscernible).

MEMBER NELSON: He -- he's concurring to exact
(indiscernible).

MEMBER TUCKER: (I ndi scernible).

MEMBER NELSON:  Yeah.

CHAI RMAN HOUSE: Again -- again ny 126 is
Decenber 1st, 2015.

MEMBER TUCKER: Qur -- yeah, our 126
(indiscernible) is Cctober 21st.

MEMBER NELSON: Sadly the paper and the online
don't exactly match. That's where -- | think | was off
ni ne pages, sonething like that, when | go see it
onl i ne.

CHAI RVAN HOUSE: (kay. |'ve got the

Cctober -- we're looking for which one, the 21st?
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MEMBER TUCKER: So here -- here's what's --
here's what's in our paper version, and it seens to
match up with what's on -- on Keith's. On 126, you
have Cctober 21st.

CHAI RMAN HOUSE: Ckay.

MEMBER TUCKER: On 127, you have Novenber --
Novenber 10th. On 129 you have February 23.

CHAI RVBN HOUSE:  Ckay.

MEMBER TUCKER: On 130 you have Decenber 1st.
And on 131 you have Decenber 1st. And no place can
| -- have | ever found the -- the one that was on the
screen previously.

MR HUNTER: 1'd like call to the -- the
ethics panel a notice that you were also provided with
this of events that occurred on these days that |'m
going to be -- be show ng you what happened. W can
play the entire disc, if you'd like, into the record.

MEMBER WRI GHT: (I ndi scernible).

CHAl RVAN HOUSE: Does it show it on the disc?

MEMBER WRI GHT: It shows it.

MEMBER NELSON:. The city council neeting audio
I s December 23rd, 12/1/2015, 9/23/2014, June 24th,
2014, April 1st, 2014, August 11th, 2015, October 21st,
2014, July 22nd, 2014, April 22nd, 2014, and
August 28th, 2012. And then the stand alone is
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July 22nd, 2014.
CHAI RVMAN HOUSE:  Ckay.
MR HUNTER  Ckay.
CHAI RVAN HOUSE: So we don't have it.
MR. HANSEN. Yes, you do.
MEMBER NELSON:. | think you do.
CHAIl RMVAN HOUSE: Gkay. So we do have it,
okay.
MR HUNTER. Ckay. So let's -- let's --
let's --
CHAI RVAN HOUSE: All right. Let's go ahead.
MR HUNTER. Let's put it up.
BY MR HUNTER:
Q Counci | man Gardner, could you pl ease read
the -- the title of this docunent?
A As near as | can tell it says, redevel opnent

agency Housing Authority m nutes Tuesday, April 1,
2014, 2:00 p. m

Q kay. And --

A There may be sonmet hing above that, | can't

see the top.

Q | think it says city council. |I'mnot --
can't --

A That -- that would not be unusual for it to
say that.
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Q Yep, okay. And you -- you -- you read the
date as well, correct, April 1st?

A It says April 1, 2014.

Q Yep. Could you read what it says under city
attorney report on closed sessions?

A The city attorney announced that there were
no reportabl e actions taken on the cl osed session held
earlier in the day.

Q Ckay. Do -- do you -- do you -- earlier --
previously we tal ked about statenments in the Press
Enterprise -- statenents actually on council nenos by
three of your coll eagues stating that a vote was taken
on this day. Do you renenber a vote being taken on
this day? Just out of curiosity.

A | am unable to discuss what may or nmay not

have occurred in cl osed sessi on.

Q Ckay.

A The m nutes woul d i ndi cate not hing
reportable --

Q Ckay.

A -- occurred in that closed session.

MR HUNTER. Could we get to the next -- the
next page, please?
BY MR HUNTER:
Q And all this is, is the approval of the --
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the mnutes, right? Could you read the very top where
It says under m nutes?

A M nutes of the city council neeting of
April 1, 2014, were approved as presented.

Q And -- and your name is on there as having
approved them correct?

A | see ny nane. The sheet, as it is shown
does not show the vote.

Q Yeah, but that -- it's typical for -- for --
I f you weren't there, it's going to be shaded. That's
for people who aren't at the neeting. And -- and under
consent calendar itens quite as this, there would be an
Xinall. You know, if you -- if you had disagreed
wth the vote, it would be -- it would show up on there
as an X, correct?

A | -- I"'monly saying that | don't see an

I ndi cation that | voted.

Q Ckay.

A My nane is there.

Q Ckay. | think it's conmmon practice that this
is the way it's recorded. | nean, | don't know how

often you read the mnutes, but --

CHAIRMAN HOUSE: Sir, | think we're starting
to get alittle bit --

MR HUNTER  Ckay. Sure.
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CHAI RMAN HOUSE: -- off again.

MR. HUNTER: Let's go to the next -- the next
page, please.

CHAI RVAN HOUSE: | woul d al so rem nd you, sir,
that your conplaint has to do wth the 22nd of -- of
July. W're going to be connecting the dots here --

MR HUNTER  Sure.

CHAl RVAN HOUSE: -- sonehow?

MR. HUNTER. Onh, yeah, for sure, because --

CHAI RVAN HOUSE:  Ckay.

MR HUNTER. -- I'm-- |'mshowing that --
that actions were --

CHAI RVAN HOUSE: Al right.

MR, HUNTER. -- were -- were not reported and
t hat Council man Gardner voted to approve those m nutes,
that -- no -- that show no -- no vote even though
they're required by the Brown Act to be reported out.
BY MR HUNTER:

Q So on -- on this one, could you read the --
the title and the date on this neno, please?

A It says on it, city council and successor
agency to redevel opnent agency mnutes, April 22, 2014.

Q Ckay. And could you read under city attorney
report out of closed session, what it says?

A The city attorney announced that there were
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no reportable actions taken on the closed sessions held
earlier in the day.

Q Ckay.

MR HUNTER: Pl ease the next slide, please, or
next page.
BY MR HUNTER:

Q And this is -- once again, could you read
under mnutes really quickly?

A Sorry, under mnutes. The mnutes of the
city council neetings of April 22nd and 29, 2014, were
approved as presented.

Q And your nanme is on that again as not being
absent and not voting against. |In fact, it says,
nmoti on second, all ayes. You can --

A Yes, this --

Q -- see howit's recorded.

A This one does, in fact, say that.

Q Yeah. And -- and -- and that's so people
know generally, when there's no opposition, it doesn't
actually put an X there if you voted in favor, it just
puts blank for all everything below it, okay?

MR. HUNTER. So the next page, please.
BY MR, HUNTER:

Q This is June 24th, 2014. Could you read what

It says? Could you read the title and -- and the date

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING May 25, 20
HUNTER vs GARDNER

17
68

agai n?

A City council and successor agency to the
redevel opnent -- or to redevel opnent agency m nutes,
June 24, 2014.

Q And could you read what it says under city
attorney report on closed session?

A Counci | menber Adans announced that during the
cl osed session, pursuant to governnent code
54956.9(d)(2), the city council voted unaninously to
hold a public hearing on July 22, 2014, at 1:00 p.m,
regarding the investigation of Council man Soubi rous.

Q And that's good. That's good right there.
Thank you.

MR, HUNTER. And if we could, let's go back to
the Brown Act rules again, the Brown Act regulation.
BY MR HUNTER:

Q | believe it's 59, on page 59, where you
previously said that --

MR HUNTER: It could be 59 plus six, maybe
it's 65. It would be under section 54957.1 of the
Brown Act. So it's either 59 or 65, | believe. kay.
BY MR HUNTER:

Q You previously had stated that, you know,
if -- if -- if things had to be reported out, they had

to be reported. This was all inclusive, you know,
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couldn't report anything that wasn't one of these itens
here. Could you please show ne where under this
section 59 -- 54957.1 it would descri be how you could

report this action under the rules here if this was

supposably all inclusive? Could you -- could you show
me that on here, M. -- M. Grdner?
A | -- 1 -- 1 don't knowthat it is there. The

city attorney advi sed what was reportable, what was
not, and made a report accordingly.

MR HUNTER  Ckay. For the record it's --
it's not on there anywhere. So they -- this is
obviously not an all inclusive list of things that need
to be reported, okay? But it does once again state,
the legislative body shall publicly report any action
taken in closed session and the vote.

COUNCI LMAN GARDNER: M. Chairman, for
clarification, may we ask the city attorney whether any

action taken by a |egislative body --

MR HUNTER | object, | object.

COUNCI LMAN GARDNER:  -- in closed session --
MR HUNTER | object.

COUNCI LMAN GARDNER:  -- nust be --

MR. HUNTER He's not presenting his case. |
obj ect.
COUNCI LMAN GARDNER:  -- nust be reported.
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CHAI RMAN HOUSE: |'mgoing to hold that off
until you present your case.

COUNCI LMAN GARDNER:  Ckay.

MR HUNTER  Okay.
BY MR- HUNTER:

Q So you -- let's go to your -- the Brown Act
training. The city has Brown Act training, correct?

A Yes, it does.

Q You have received Brown Act training,
correct?

A Yes, | have.

Q How -- coul d you estimate how many tines
you' ve received Brown Act training since you' ve been
here?

A It's required every two years, |'ve been here
10 years, so mninumfive as a council nenber and sone
before that as a nmenber of a board or conm ssion

Q Ckay. And so you should be famliar with
what the Brown Act says. It's --

A | amgenerally famliar with the Brown Act.

Q And the same -- and the sane woul d be true
for the Code of Ethics. You've received the Code of
Ethics, right?

A Yes.

Q Ckay. You've read it, you're supposed to be
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responsi ble for it, we all admt that, okay. So once
again, can you cite any authority that allows -- |ike
an actual witten docunent that was voted on, approved
by the city council, that allows you, the city council,
to sit in judgnment and have a hearing on an el ected

city councilman? Can you provide a docunent |ike that?

A There may be sonething in the charter, I'm
not sure, but no, I'mnot going to --

Q Ckay.

A -- point to a particular docunent, nor --

Q Ckay.

A -- can you point to one that says, you
cannot .

Q Vell, | can't prove a negative, right? |
mean, that's -- it's insane. Ckay. So let's go to the
next page, please. And this is -- could you pl ease
read the -- the -- the title and the date, please?

A Gty council and successor agency m nutes,
Tuesday, Cctober 21, 2014.

Q Ckay. And could you read under city attorney
report on cl osed sessions, please?

A Counci | nenber Adans announced that the city

council in closed session determned to take no action
on the conplaint filed by the city manager. |'msorry,
| can't read the next word. | believe it's against,
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but a hole has been punched in it, Council nenber Davis,
and to forward the matter to the district attorney's
office for independent review and final determnation.
There were no reportable actions on the remnaining

cl osed sessi ons.

Q And could -- could -- could you show ne once
again where -- if -- if 54957.1 was supposed to be al
i ncl usive, could you show ne where it references that
statenent out of the city attorney sonmewhere in
54957. 17

A | don't believe that Council menmber Adans was
ever the city attorney.

Q Ch, sorry, sorry. GCkay. You're -- you're --
you're correct. That -- you -- you got ne. Ckay.
Coul d you show ne where the statenent nade by
Counci | man Adans woul d be covered anywhere under
54957. 17

A No.

Q Ckay, perfect. So it's not all inclusive.
So let's go, and |I'm al nbst done and you can get down
in a second out of the hot seat.

MR HUNTER 1'd like to go to page 1032 of

the record. It's -- it's -- it's the transcript. And
once again, it nmust -- it mght be plus six, so | don't
know if it's 1032 or 1038. 1In fact, it's 1030 -- it
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starts on 1031. |'msorry.
BY MR- HUNTER:

Q And at the very bottom of that page, there's
a statenent by Council nenber Gardner, it says.

MR HUNTER Is it 10317

MEMBER NELSON: (I ndiscernible).

MR HUNTER It's -- no. It's -- it's -- it
says Council man Gardner at the very begi nning, okay.
And if -- if | could, I'd like to just nake sone sort
of quick closing remark. Do you see that?

MEMBER NELSON: (I ndi scerni bl e).

MR HUNTER  Ckay. 1031, so | got the right
page, okay.

BY MR HUNTER:

Q M. Gardner, are you there?

A Yes, | am

Q Ckay. So could you pl ease read your
statement? This is at -- first of all read the
docunent. \Wat is the title of the docunent?

A The title of this page says city counci
nmeeting, Riverside Gty Council neeting July 22, 2014,
149.

Q Thank you. And could you read begi nning
w th, okay, at the very bottom of that page? Could you

read your entire statenent?
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A It says, okay. And if | -- 1 could, I'd Ilike
to just make sort of a quick closing remark. Yeah,
| -- | think we can learn three things fromtoday and
everything that led up to today. The first is, is that
this process is irretrievably broken and it does nore
harm t han good. Second is that the process and the way
that we all have inplenented it is tearing us apart as
a council and as a city. And the third is that we, as
elected officials, have to be really careful in what we
say and in choosing the words we use.

Wul d you like nme to go on?

Q Yes, pl ease.

A So words take on a wei ght beyond what they
really deserve sinply because of the position we hold.
And it gives us weight, that as regul ar people, we
don't -- we don't carry. Qur challenge is to fix the
process and to find a way to nove forward together for
the good of our city. And | request that each of us,
me, too, is that we will put aside our differences and
work hard to nake that happen.

Q Ckay. And so what did you nean when you said
our -- our -- our -- when you said that the process is
irretrievably broken? Wat did you nean by that?

A The process for investigating the conplaints

that were filed against two council menbers, it did not
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wor k wel | .
Q Al right.
A There's no question about that.
Q And -- and secondly, you would admt that the
way you've inplenented -- it says, the way you' ve
I mpl emented it was tearing apart the council and the
city, you' d agree with that? You said that in the
statenent, right?
A | did say that.
Q Ckay. That's good.
MR HUNTER | -- | believe you can step down
now.
COUNCI LMAN GARDNER:  Thank you
MEMBER TUCKER: (I ndi scerni bl e).
CHAIRMAN HOUSE: | -- | was just going to
bring up, because we're standing right on 3 o'clock,
whi ch is where we agreed we woul d tal k about this.
think in fairness we spent 5 to 10 m nutes goi ng back
and forth about what was on what page and what pages
were going to be allowed. | -- | think, you know, in
total fairness here, maybe another 10 m nutes, and then
we' |l di scuss how much farther we're going to go. Does
t hat sound okay to everybody?
MEMBER: (I ndi scernible).
CHAIRMAN HOUSE: No. I'mjust --
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MEMBER  Yeah.
CHAI RMAN HOUSE: -- acknow edgi ng, yeah.
MEMBER TUCKER: Yeah. My -- ny question was,
was the understanding that it was going to be
30 m nutes of testinony from Council man Gardner or
30 mnutes of -- of M. Hunter's presentation of his
facts?
CHAI RMAN HOUSE: Thirty mnutes -- 30 mnutes

of -- of M. Hunter's presentation of facts and
then we'll --

MEMBER TUCKER: |'m perfectly confortable for
bot h.

CHAI RMVAN HOUSE: But |ike | say, he's got
probably another 10 m nutes, because we ate --
MEMBER TUCKER:  Yeah

CHAI RMAN HOUSE: -- at sone of that.

MEMBER: (I ndi scernible).

MEMBER TUCKER: | -- | would be confortable
to 3:15.

CHAI RMAN HOUSE:  Sounds good to ne.

Pl ease go ahead, M. Hunter.

MR HUNTER  Thank you. So let's get into
the -- to the facts now or into the evidence. And
let's go to page -- actually let's go ---- -- let's go

to Council man Steve Adans's statenment on page 964. And
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for the -- for the sake of efficiency and speed, |'m
going to just, I'mgoing to assune you'll catch up, and

|'mgoing to start reading, okay?

So Counci |l man Adans -- Adans says, just a
qui ck nonment on the process. It was ny turn to be
mayor pro tem | was contracted -- contacted by the

city attorney that a conplaint was com ng forward, and
| was told that by government code if that conpl aint
happened, we woul d have to take action. W had a
cl osed session neeting. The closed session -- counci
voted to approve and hire an outside investigator and
to see if there were any grounds to the conplaint, and
the city manager advi sed what he was willing to pay.

And then on the next page he says, and we
took a vote with the council before every step. It was
approved before we signed any contract, and it was
approved that it would be within the city nmanager's
financial limt -- limts. And if he -- if he went
over the limts, he would have to cone back and get
approval fromthe -- fromthe -- fromthe council

So each nenber of the council here, with the
exception of M. Soubirous, | think M. Davis may have
gone -- been gone that evening, did vote unani nously,
we did on two different occasions. So what |'mjust

trying to introduce here is that two votes did happen.
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They happened in closed session, and |'ve al ready shown
to you that they were never reported. And this is by
Counci | man Gardner -- Adanms, who is no |onger on the
council. He has no reason to be biased in this

what soever in his explanation of the events as they
occurred.

Ckay. Page 885 of the record, I'd like to
tal k about Mayor Rusty -- Rusty Bailey's surmsing or
summary of -- of -- of the process. And he says the
cl osed session to the city council unaninously with
counsel, and that should be s-e-l, not c-i-lI,
aut horizing the mayor pro temto hire an outside
I nvestigator as required by state law and city policy.
We had a duty to investigate. Today's hearing agenda
was schedul ed by unani nous vote of the city council in
cl osed session with our special counsel and the outside
I nvestigator to review the evidence and facts of the
conpl eted investigation.

We are here today to review findings of the
I nvestigation as presented by M. CGunport, listen to a
response from Council man Soubirous, encourage public --
public to comrent, allow the council to ask questions,
di scuss, deliberate, and take action if so necessary.

And so once again we have anot her nmenber on

the dais, the mayor this tinme, saying that, you know,
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t hese votes did occur. Once again, we have not seen
any -- any proof that they were ever recorded into open
session as required by the Brown Act inmediately after
the votes were taken. And we also have what the intent
of the hearing was, as voted on unani nously by the
council, which was to have a hearing on Council man
Soubi rous and take punitive action if necessary, for
whi ch we have no authority anywhere provided by M. --
M. Gardner, he had anple opportunity to do, that that
authority was -- was present in any docunent the city
ever created, okay?

Now, let's go to page 915 of the record. And
it's a cooment by M. Gunport, who is the investigator
on this process.

MEMBER  \What page?

MR HUNTER It's 915. And once again,

M. Gardner has made the -- the accusation that this
had to be investigated through this process. It

coul dn't have gone through the Code of Ethics process,
right, because of the |abor code. And the |abor code
Is very clear on this, that the hostile workforce
environnent claimdid need to be investigated. That
was all that was required to be investigated, okay?

And M. Gunport kind of says that right here.

He says, the claimwas nmade that there was a hostile
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wor kf orce environnent. And he says that while a
| ayperson m ght understand that a hostil e workforce
environnent is when your boss yells at you or treats
you badly, but, in fact, there's a technical |egal --
| egal nmeaning to the hostile workforce environnent, and
that is that the harassnent or hostility has to be
based upon race, religion, sonething |like that.

Under the -- under the technical
requi rements, on the next page, of the city's and the
state's anti-harassnment |aws, there was not a hostile
wor kf orce environnent. And honestly that's what he
shoul d have been hired to investigate, and that was
all. Wen | nmade simlar conplaints, and the subpoena
| -- I -- 1 suggested earlier for the Hunter versus
Kerr and -- and -- and Wight conplaint, you'll see
that that's how the city does these investigations.
They don't investigate the other complaints. They just
i nvestigate the hostile workforce environnent.

And that woul d have been rel evant, because

t hat woul d have been done right around the tinme, or

W thin a couple year's time of -- of this investigation
into -- into Soubirous and Davis here, okay? That's
how they handle them This -- this -- this was a
process they created for -- for -- for Council man

Soubi rous and Davis here was created out of thin air
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wWth no authority, okay?

Let's go again to page 938 of the record.
And | don't want to beat a dead horse too nmuch, so I'm
not going to, but once again Mayor Bailey says that
that was the will of the council to conduct closed
sessions, to vote in closed session to bring this to a
public hearing. It was a unaninous vote to bring this
to a public hearing for transparency purposes. Now,
|'ve shown you in -- in -- in the -- the docunents we
put up on the screen that every tine the council took a
vote after the Press Enterprise started reporting on
this story, it was reported out of closed session
I mredi ately.

If it was, we're going to have a hearing,
they reported it. They took a vote, and they reported
It out of closed session immediately, okay? If they
were going to refer sonmething in the DA, they took a
vote, they reported it out of closed session
| mredi ately; and | don't see it covered anywhere under
the Brown Act. If -- if it's supposed to be al
inclusive, this list, as M. Grdner has -- has
suggested, it should be on there, but it's not.
Because you know why, this was never neant to be al
I ncl usi ve,

What was neant to be all inclusive was that
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the legislative body of any |ocal agency shall publicly
report any action taken in closed session and the voter
abstention on it, in every action. And |'ve proven now
beyond a reasonabl e doubt, forget about preponderance
of evidence, that those votes that took place on

April 21st and April 22nd, were never reported out of

cl osed session, and M. Gardner voted to approve those
mnutes. End of story.

Be -- that's beyond a reasonabl e doubt
evidence. And if he violated the Brown Act and he was
trained in the Brown Act, then he violated the ethics
code per se, reckless indifference.

Ckay. So let's go to page -- page 952 of the
record. And we haven't really touched on this one very
much, but it is inportant, okay, and it's inportant as
to why | need a subpoena of Council man Davis and
Counci | man Soubirous, in particular Council man Davis.
Page 952. It is Councilman Davis stating here, | nust
profess, and we have already deliberated this, folks,
behi nd cl osed doors to concl usion, each one of us took
a vote of exactly how we felt after we deliberated on
the charter section 407; we are in violation of the
Brown Act. W have no authority to do what we did. It
did occur, and it did -- the mayor influence -- | don't

know if that's really all that inportant.
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| was a part of it unknowi ngly and | ater was
advi sed by anot her nunicipal attorney that what you
did -- what you did was wong and is an il egal
violation of the Brown Act. It should have been
di scussed in public and you should not ever have taken
an individual poll by name, and we did, okay?

So if this was adjudi cated and voted on, and
once again we've seen the mnutes fromJuly 22nd, it's
i ncluded in your record, you wll see that there was no
report out on July 22nd of a vote that adjudicated the
process prior to themstepping into the room okay?

MEMBER: (I ndi scernible).

MR HUNTER Ch, I'msorry, |I'mon page --

MEMBER: (I ndi scernible).

MR. HUNTER  -- 953.

MEMBER: | apol ogi ze. Thank you.

MR HUNTER  Ckay. That could be your third
Brown Act violation if that vote was not reported out.
And secondly, they shouldn't have been discussing it in
cl osed session anyway prior to taking it into open
session. This is another Brown Act violation per se.

So let's go to page 961 of the record. It's
Counci | man Mel endrez. Once again, he's not -- he's --
there's no bias on account of -- on Council man

Mel endrez's part to like try to hide or cover up
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things, | think. He says, | am concerned about how
this whole thing has been handl ed and sone of the
processes that have been used. He says, the concern
here is generally as a city, when you have a hostile
wor kf orce environnent claimor conplaint, it's one
that's given to a supervisor and then handl ed by our
human rel ati ons conm ssion or commttee or our
departnment, excuse ne, human resources departnent, and
then it's up to the city attorney to represent us to
the city. It does not get to the council.

Which is precisely what |'ve been saying al
al ong, that an investigation was required for the
hostil e workforce environnment claim it would have been
handl ed internally and -- and -- and adj udi cated that
way and the rest of it should have gone through the
Code of Ethics process and M ke Gardner shoul d have
known t hat because he had a copy of the Code of Ethics
and he understands that everybody is a nenber of the
public and can bring those conplaints |ike everybody
had in the past for sections 407 violations or any
ot her violations under the sun against an el ected
official, okay?

Wiy the process change going on wth
Counci | man Mel endrez's statenent, why the process was

changed, you heard a | ot of comments about this, |
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personally think that it was the wong way to go. You
know, | -- | probably -- 1"l probably bring that up
for Councilman Mel endrez's hearing at sone point in
time because it kind of says, well, why did you approve
the hearing if you thought it was the wong way to go,
but | also believe that there was questions about
wor kpl ace, going to enployees and inquiring and not
inquiring -- inquiring, whatever, he's going back and
forth here.

| think it was inportant for us to be nade
aware of that and possibly refer to the Code of Ethics
conpl aint process. He's admtting this is how it
shoul d have been handled in retrospect, that this was
conpl etely botched. So the individuals in that process
coul d address that. Ckay.

| shouldn't have that nmuch nore, sorry.
Let's go to the -- the -- the Davis and Soubi rous
settlements so we can see -- well, actually let's --
let's just choose a little bit nore here first. Page
38 of the record. And it's the summary of a | egal

expert that was contacted by the Press Enterprise on

the -- on the issue, and he says officials acknow edge
t hat council discussed the -- the conplaints in closed
session, but nmeeting mnutes didn't -- don't show t hat

the city ever publicly recorded the council's decisions
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to investigate or the related spending.

One expert on California's open governnent
| aw, known as the Brown Act, said it appears that the
city legally at |east should have reported on the
council's cl osed-door decisions on the conplaints and
may have been required to discuss themin public in the
first place. The -- okay. He goes on to say in page
39, he says, Francke said that it could be legal to
keep the investigations -- sorry -- he says, voting to
put the pro -- mayor pro temin charge of hiring an
I nvestigator wouldn't get the council any | awf ul
secrecy. That would have been a reportable action no
matter what kind of closed session you were claimng it
to be.

This is an expert on the Brown Act. The
mayor, on the sanme page, Mayor Bailey says the city
council made a mayor -- a decision to investigate and
give the mayor pro temthe ability to sign the contract
wth Gunport. He said he thought that had been
reported as required, okay? So the mayor even is
saying, that should have been reported as required by
the Brown Act. Al right. So we've heard quite a few
expert's opinion, and we've -- we've -- | don't think
we' re disputing that these votes took place.

Let's get to the -- the -- what happened here
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in -- in conclusion and sumary. | think this is the

| ast thing I need to introduce today. Let's go to the

Davi s and Soubirous settlenments. It's page 123. And
this is on the Mke Davis -- Mke Soubirous settlenent
at the very bottomof the page. It says city attorney

report on closed sessions. Maybe it's 129. ay.
129.

It says, city attorney CGeuss reported that in
cl osed session with the city council approved by a vote
of six in favor and none opposed with Council man
Burnard absent and a request of Council man Soubi r ous
for reinbursenent of attorney fees in the amounts of
10,000 -- or 1,055 related to an investigation of
Counci | man M ke Soubi rous.

Further, the city council makes the follow ng
statenent: W regret, regret, the actions taken with
regard to the investigation of Council man Soubi rous.
This includes the process, once again we've tal ked a
| ot about the process, of discussing the matter in
cl osed session, yet hearing the matter -- matter
publicly, denying the council menber a right to rebut
the witnesses. W regret any damages to Council man
Soubirous's reputation and sincerely hope this can nove
the council forward in the spirit of cooperation,

Now, why woul d the council issue an apol ogy
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to Council man Soubirous as part of a settlenent, okay,
saying that they regret any damages to his reputation,
and they regret discussing the matter in closed
session, hearing it publicly, and then his due process
rights? | consider -- | consider that evidence per se
t hat they have broken the public trust here. And we'll
get into that in the closing -- the -- the -- the close
of ny |ast piece of evidence that 1'mgoing to -- I'm
going to be delivering today.

On page 130 of the record, and we'll talk
about the Paul Davis settlement. And this was, the
previ ous settlenent was done on February 23rd, 2016,
okay? And this is once again city attorney report on
cl osed sessions. Gty attorney CGeuss announced four
settlenments approved by the city council as follows:
One, on Novenber 10th, 2015, Paul Davis versus Cty of
Riverside; the claimwas settled in the anount of
40,000 with the follow ng public acknow edgnent, no
charges were ever filed or brought agai nst Council man
Davis with regards to the events of 2014. The city
council regrets, regrets, these events took place and
hopes to put them behind us and nove forward in the
spirit of cooperation.

Ckay. So let's get back to the -- the -- the

Code of Ethics that -- ['Il close with this reference,
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okay? Let's get back to what it actually says in the
Code of Ethics and Conduct. And | believe this is
page -- under what | filed under, okay? This is page
19, and it is (2)(d), line 7, creating trust of |ocal
government. Elected and appointed officials of the
City of Riverside shall aspire to operate the city
government and exercise their manners in --
responsibilities in a manner which creates a trust in
their decisions in the manner of delivery of the
prograns through the | ocal governnent.

Ckay. If this -- if these people were
aspiring to operate the city governnent in that way,
they woul dn't be a year later issuing public apol ogies
and giving out public noney to council menbers they have
wonged admtting that the process was flawed,
admtting that due process rights were violated, and --
and reputational harmwas given -- was done to sone of
these -- these council nenbers. You woul dn't nake that
apol ogy, you would take this to court if you thought
you had a defensible action, okay?

Secondly, you woul dn't have M ke Gardner
maki ng the statenents he did towards the end of the
hearing on July 22nd about how irretrievably broken the
process was. Well, if the process was irretrievably

broken, why was he bringing it forward for a public
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hearing to begin with, unaninously voted on it, okay?
Wiy woul d Andy Mel endrez be saying, this should have
gone to the ethics -- Code of Ethics and once the
hostil e workforce environnent claimhad been stripped
out of it.

If this was aspiring -- | could read all the
coments. | won't read the conment cards, |'Il save
you that. There's probably 30 comrent cards included
in the record of citizens comng forward to that
hearing on July 22nd, 2014, all conplaining about the
process and what was being down to these
counci | menbers. That does not -- the elected and
appointed officials shall aspire to operate the city
government and exercise responsibility in a manner
whi ch creates a trust. That doesn't create trust.

That created a trenmendous distrust in the comunity and
the city council.

M. Gardner says that on the record at the
hearing. And with that | close -- | close ny evidence.
Thank you.

CHAI RMAN HOUSE: Thank you, M. Hunter.

M. Gardner.

COUNCI LMAN GARDNER:  There are a | ot of dead
trees in the room As -- as | said in ny opening

statenent back in February, this conplaint was
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presented to the council under the California |abor
code. | do not know why the conplaining parties
elected to file their conplaint that way as opposed to
under the Code of Ethics and Conduct, but they did, and
therefore the city had no choice but to process the
conplaint as an allegation of a violation of the
California | abor code, and | abor code contains things
beyond a hostile workpl ace.

Since the initial conplaints were filed as
all egations of violation of the |abor code, it would be
appropriate for the council to discuss those conplaints
and how to investigate themand what, if any, action to
take in regard to themin closed session as either a
personnel matter or as potential litigation because
| abor code violations tend to becone litigious, often
lead to litigation, and actually in this particular
case there was a lawsuit filed.

Once a |l abor code violation is filed, the
enpl oyer, the city in this case, with the counci
acting on behalf of the city, had no choice but to
process the conplaint as a | abor code violation. It
woul d have been highly inproper for the council to say
to the conplaining parties, why don't you take this
back and file it a different way, just as it would be

| mproper for the city to say, why don't you just let it
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slide. You can't do that.

Once -- once the conplaint is filed, you have
to follow -- you have to follow the proper process, and
you are gui ded by your human rel ations departnment and
human resources departnent and your -- your counsel, in
this case the city attorney.

| think it's inportant for you, as the
adjudicators in this case, to renenber that
M. Hunter's presentation, he nentioned several tines
that the complaints were filed and investigated as
violations of state law and city policy. Nowhere did
it say that the conplaint was filed as an allegation of
viol ation of the Code of Ethics and Conduct. And in
fact, it was not, neither of the conplaints were.

If you accept that a violation of the Brown
Act occurred, which | do not, again, renenber it would
be appropriate for the council to discuss an allegation
of a violation of the |abor code in closed session, and
It should have been reported out, that would be on the
person who reported it out, not on the council as a
whol e. The city attorney or the mayor pro temat the
tine are the people who made the announcenents of what
was reported out of city council.

Cty attorney, when no action was taken, no

reportable action was taken, typically the mayor pro
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tem when an action was taken. | didn't nmake any of
t hose reports.

The m nutes, which we spent a long tine on,
only reflect what was actually said in the prior
council meeting. It doesn't say whether they're right,
wong, or indifferent. The council can correct the

m nutes as to whether that was what was said or not,

but the mnutes don't -- they don't show a violation or
a nonviolation. They only -- only show what was -- was
sai d.

Soin -- in sort short, | think the council,
and | in particular, acted appropriately. W were

presented with a claim W had to process it as the

| aw and the city policy dictate. W did that. The
actions that were reported out of closed session were
on the advice of the city attorney, which | accepted, |
have no reason to question. So | -- | feel that | have
done nothing wong, and | would ask that you find that

this conplaint is unfounded as is with regard to ne.

Thank you.

CHAI RMAN HOUSE: Thank you, M. Gardner. And
at this tine we'll nove to closing statenents. Jason,
you have, | think --

COLLEEN NI COL:  Four m nut es.

CHAl RMAN HOUSE: Yes, thank you. -- four
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m nut es renai ni ng.
MR HUNTER: Can | ask a technical question
before | -- before | begin ny statenents here? Now,

I'"'mnot introducing this as evidence, this is ny

closing, I'd like to put nmy charts back up. [|'m

just -- this is not evidence for you to consider as
evi dence, |'m making a closing statement now, correct,
now | can put ny -- ny cal endar back up?

CHAI RVAN HOUSE: He was allowed to do so in
t he other hearings, so does anybody have a problemwth
t hat ?

Ckay, go ahead, sir.

MR, HUNTER: Al right. So let's rebut all of
M. Gardner's statenents he just made there really
qui ckly. Nunber one he's saying that, hey, | didn't do
It, the city attorney did it if there were Brown Act
violations. QGuess what, that is not an excuse for
violating the Brown Act. Voting on the m nutes, you' ve
violated the Brown Act when you've had proper training
on the Brown Act. You have violated the Brown Act per
se, not only by doing all the things they did in closed
session, then not reporting out.

There's no excuse. Reckless indifference of
the law is the sane thing as, you know, breaking the

public trust aspiring. It's -- it's -- it's the sanme
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t hi ng, okay? There's no excuse. He can't say he
should -- he didn't -- you know, he didn't know better.
He had, what did he say, five Brown Act trainings,
okay? He's also had Code of Ethics he's had to sign
that he was -- he was -- he was aware of all of this.
He knew the way to bring it.

He says that there was a | abor code, there
was a separate conplaint process for a |abor code. |
can prove to you beyond a reasonabl e doubt that I|abor
code investigations, hostile workforce environnent, if
you grant me the subpoena on ny conpl ai nt agai nst Kerr
and Wight, are not handl ed the way he says they are,
by -- by -- by -- by process by the -- by the -- by the
city manager's office. | know that.

He's provided no evidence of sonme alternate
process by which to bring the conplaints that weren't
the hostile workforce environnment, either under the
| abor code or any other city policies, provided no
evidence that there was anot her process that was
preapproved by the city council, which it would have
had to have been. And secondly, you can't discuss this
thing as a person -- as a personnel natter.

City council menbers who -- who were the
subjects of the allegations are not considered city --

enpl oyees of the city under the Brown Act per se. And
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we can go back and | can quote that for you, okay? So
the whole idea that the conplaints are made unto city
council nen and that allowed themto -- to -- to hear
t hese things under the cl osed session is preposterous.
If it -- if it was conplaints about enpl oyees, correct,
but the conplaints were agai nst the council nenbers,
okay?

So you see here on April 8th what happened
April 2014. There were votes taken, and then a week or
two later, the -- the mnutes were approved. The --
the -- votes were nade under the Brown Act. They were
required to be recorded.

Ckay. Next page, please. And -- and the
Brown Act violations per se, and if they broke --
broke -- if you violated the Brown Act, you violated
the ethics code per se, okay, there's no excuse for
I gnorance, on June 24th cl osed session to have an open
hearing. Once again they -- they -- they were
di scussing the process by which to bring this conplaint
forward. They were creating a new process that wasn't
all owed in closed session.

It's a Brown Act violation -- violation to
discuss it, and it was also a violation of our Code of
Et hics process -- process, right? Because we had

a process to -- to -- to dispose of these -- these
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additional conplaints. W didn't use it.

Next please. And then we had an adj udicating
vot e pass before they even wal ked into the cl osed
session. That's another Brown Act violation per se.
And if there was a vote taken and not recorded, another
Brown Act viol ation.

Ckay. If you can flip -- flip to the back,
please. |If you sustain on ny allegations that there
were secreted votes not recorded in the mnutes, and if

you sustain on ny allegations that the process, not the

i nvestigation, itself, I'mnot saying they couldn't
tal k about the investigation and the legal liability
in -- in closed sessions, the process of bringing the

conplaint forward to a hearing, okay, that should have
been di scussed i n open session including any punitive
puni shments, all right? 1t should have been di scussed
I n open session regarding the investigations and

hearings and if you sustain on ny allegations that the

Code of Ethics was violated by allow ng the conpl ai nant

to take allegations -- allegations directly to the city
counci |, bypassing our existing process at the tine,
okay?

Hostil e workforce environnent, different
story, but everything else in the past, and |I've shown

you the proof in the past, they' ve always gone through
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the Code of Ethics and -- and -- and conduct conpl ai nt
process. If -- if you sustain on those, if you believe
those things actually did happen, then the Code of
Ethics that was in place at the tinme was violated per
se. The electeds have Brown Act -- training on the
Brown Act and the Code of Ethics and Conduct. They
cannot claimignorance as a defense.

| don't have to go through, oh, they aspired
to create public trust and bl ah, blah, blah. Reckless
I ndi fference and negligence is the sane thing.

CHAI RMAN HOUSE:  Your -- your tinme is up,
M. Hunter.

MR. HUNTER:  Yeah.

CHAI RMAN HOUSE: Coul d you pl ease wap?

MR HUNTER. Yeah. Please -- please find this
to be an ethics code violation, and al so additionally,
| think within your powers, to file a bar conpl aint
against Greg Prianps, as it seens he was a serial Brown
Act violator and not reporting out of closed session.
Thank you.

CHAI RVAN HOUSE: Thank you.

And, council man, your closing statenent.

COUNCI LMAN GARDNER:  Thank you. | won't take
very long. This will be perhaps --

CHAI RMAN HOUSE: You -- you have 12 m nutes.
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COUNCI LMAN GARDNER: | don't think |I need
t hem

CHAI RMAN HOUSE: Ckay.

COUNCI LMAN GARDNER: | -- | hope that this is
the correct tinme to ask the city attorney for sone
gui dance on whether there are things that are decided
In closed session that are not reportable actions.

MR. HUNTER. | object to that.

CHAIRMAN HOUSE: |I'm-- I'mgoing to refer to
my -- to ny colleagues here. | think that the
objectionis -- is well stated. This should have been

done under evi dence.

MEMBER NELSON: | have sone objection to
putting our city attorney on the hot seat, because in
the ethics rules we've tried to say the city attorney
does not testify or provide evidence.

CHAI RMAN HOUSE: That's correct.

Wendel, did you want to add to that?

MEMBER TUCKER: Yeah. | -- | -- | agree. And
In--1in -- in some other circunstances that we've

encountered on this, there has been concern that --

that the -- that the attorney was approaching
t esti nony.

CHAI RVAN HOUSE: Yes. | think we're -- we're
going to -- we're going to disallow that one,
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counci | man.

COUNCI LMAN GARDNER:  Ckay. Well, I wll -- 1
wll tell you that on a regular basis there are things
that are discussed in closed session that do not
constitute reportable action and that are not reported
out. Sonetinmes they |ead dowmn the road to sonething
that is reportable and the end result is reported out.
Again, in this case the conplaints, for whatever
reason, were not filed as conplaints under the Code of
Et hics and Conduct, they were filed as conpl ai nts under
the state [ abor code.

And as such, it would be appropriate for the
council to discuss themas potential litigation because
frequently | abor code conplaints end up as litigation,
and in fact, this one did. And as under -- under
personnel , because the conplaints were filed by and
affected enpl oyees of the city, regardl ess of how you
want to regard the elected officials. 1'Il tell you
that is a tough one to figure out, how you classify an
el ected official.

W are paid by the city. W are elected by
the electorate. W have nultiple responsibilities. W
have fiduciary responsibility to operate the city. W
have a responsibility to our constituents. It -- it

really is mxed, and it is not easy to say an el ected
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official needs to be treated as an enpl oyee or not as
an enpl oyee.

In this case we took the advice that we were
given and fol |l owed a process, but regardl ess of whether
you accept the -- the -- the justification for
di scussing the conplaint in closed session as -- as
enpl oynent related or enployee related, the potential
litigation is clear and woul d have been justification
for the council to have discussed these things in

cl osed sessi on.

So once again, | think I acted in good faith.
| think the council acted in good faith. | don't
believe there was any violate -- Brown Act violation in

the processes. M comments on the process being broken
referred to the whole thing fromthe beginning, the
fact that a conplaint was even filed, rather than the
conplaining parties trying to work out their problens
with the people they had a problemw th or asking for

the city manager's performance review in closed session

and saying, look, 1've got a problemw th a couple
counci | menbers, we can't solve it, council, fix it for
us.

Those were other paths that coul d have been
taken. For whatever reason they weren't. W were

presented with a conplaint. | think we dealt with it
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correctly. | don't believe there were any violations.
And | will again ask you to find this conpl aint
unf ounded. Thank you.

MEMBER WRI GHT: Tinme for questions?

CHAI RMAN HOUSE: Thank you, Counci | man
Gar dner .

It -- it says at this point that the chair
shall facilitate -- shall facilitate that the
deliberations and it is at this point the hearing panel
shal | discuss any requests by the parties for the
| ssue -- pardon ne, issuances of subpoenas or waivers
of privilege. Do you want to do that first?

MEMBER NELSON: Yes, please.

CHAI RMAN HOUSE:  Ckay.

MR HANSEN: (I ndi scerni bl e).

CHAI RMAN HOUSE: Yeah. | think -- | think,
Jason, you did have a request for subpoena. D d you
want to bring that forward at this point, then we can
di scuss it?

MR. HUNTER  Yeah. There were -- there were
two requests --

CHAI RMAN HOUSE:  Ckay.

MR HUNTER  -- specifically for subpoenas.
One was to subpoena the testinmony of Council man Davis

and Counci | man Soubi rous, and secondly to subpoena the
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I nvestigatory report dealing with hostile workforce
environnent, et cetera, of Hunter versus Kerr and
Wight in 2012.

MEMBER NELSON: Well, to start with, Hunter
versus Wight versus Kerr, | don't even know who Wi ght
and Kerr are, so we have to start with who they are.

MR. HUNTER  Rei ko Kerr was assi stant general
manager of RPU;, Dave Wight was the general manager of
RPU, whom | filed conplaints about in 2012, part of
which it consisted of a hostile workforce environment
conplaint. And you'll see that once you file a
conplaint, and this was a whistlebl ower conplaint, the
city does not actually investigate your whistlebl owner
conplaint, it only investigates the hostile workforce
envi ronnent conpl aint and noves on.

So it's totally inconsistent with what they
did with Soubirous and -- and -- and Davi s.

CHAI RVAN HOUSE:  Ckay. Jeff.

MEMBER WRI GHT: M. Hunter, did -- do you not
have copi es of those original complaints in your
personal files?

MR HUNTER No. | was -- I've -- |'ve
requested the conplaint many, many, nmany tinmes over the
years, and | -- the city refuses to give it to ne.

MEMBER WRI GHT: But you filed the conplaint?
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You --

MR HUNTER | filed --

MEMBER WRI GHT: -- didn't -- you didn't keep
records of your subm ssions?

MR HUNTER: Yeah, but | never received a copy
of the investigatory report fromthe investigator,
right, that's the report.

MEMBER WRI GHT: So you're specifically asking
for an investigator's report?

MR. HUNTER:  Yes.

MEMBER WRI GHT:  Ckay.

MR. HUNTER. Yes. Sorry if -- if that was
uncl ear .

CHAI RMAN HOUSE: Are there any other -- are
t here any ot her questions or comments on
M. Hunter's --

MEMBER WRI GHT: | have one nore.

CHAI RVAN HOUSE: All right. Jeff, I'msorry,
go ahead.

MEMBER WRI GHT: Can -- has the city given you
any -- have -- have they stated any reason as to why
t hey haven't provided you with that investigatory
report?

MR HUNTER: | think the nost recent reason

they gave nme was it was exenpt from di scl osure under

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING May 25, 2017
HUNTER vs GARDNER 105

t he CPRA because of privacy issues due -- dealing with
the people | was making the conplaints about, because
their information or whatever, something was in there
that was private for them

MEMBER WRI GHT: And when did you receive that
I nformati on?

MR. HUNTER: | got that as part of the record.
The nost recent thing I got was part of the records
request when | submtted this conplaint back in
Decenber, | put in a request for evidence, and that was
one of the things | -- | asked for, and that was the
response | got back fromthe city attorney's office.

MEMBER WRI GHT: And was there a reason why
that wasn't part of our subm ssion that we received in
t hese hearings?

MR HUNTER: Well, | -- 1 can't -- | can't
provi de sonething that the city attorney's office won't
give ne.

MEMBER WRI GHT: You didn't get a communi cation
fromthe city attorney's office saying, we're not
giving you this information because?

MR HUNTER. Ch, | -- | do have that.

MEMBER WRI GHT: |s there a reason why you
didn't submt that in the packet that we received?

MR HUNTER: Well, | don't -- | don't

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N oo o B~ W NP

N T T N T N I N T N B e e e N e I N T i
aa A W N P O © 00 N OO O &~ w N +—, O

HEARING May 25, 2017
HUNTER vs GARDNER 106

understand the rel evance of submtting that to --

MEMBER WRIGHT: If you're making a --

MR HUNTER -- the --

MEMBER WRIGHT: I f you're making a case that
you need it and the city attorney isn't giving it to
you for some reason, certainly --

MR HUNTER |'mbringing up --

MEMBER WRI GHT: -- letting the hearing --

MR. HUNTER  Sure.

MEMBER WRI GHT: -- hearing panel s know about
that would --

MR, HUNTER  That's why --

MEMBER WRI GHT: -- m ght have been very

hel pful .

MR HUNTER  That's why | brought up the
objection, right, that's why | made the request for the
subpoena. | nmade it previously on -- on Council man
Gardner's case when we convened back in February, and
|''mmaking it again here today.

MEMBER WRI GHT: All right, thank you.

CHAl RMAN HOUSE: Any ot her di scussion on
M. Hunter's requests for subpoena? Ckay.

MEMBER WRI GHT: Poi nt of order. Are we
considering -- he's nade two requests for subpoenas or

two or three, are we considering themin block, or are
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we consi dering them sequentially?
CHAI RMAN HOUSE: | was going to ask if the
counci Il man had any requests to make, and then we woul d

take them as a group.

Kei t h.

MEMBER NELSON: | kind of divided it out
individually --

CHAI RMAN HOUSE: Al right.

MEMBER NELSON: -- by ny question.

COUNCI LMAN GARDNER: M. Chai rman, nenbers,
don't have a request. | would sinply tell you that |
thi nk those docunents are irrelevant to the case at
hand. Wsat's before you is whether the council acted
appropriately in neetings, and --

CHAI RMAN HOUSE: Ckay. It -- it --

COUNCI LMAN GARDNER:  -- we di d.

CHAl RMVAN HOUSE:  Ckay.

COUNCI LMAN GARDNER:  So t hank you.

CHAl RMVAN HOUSE: Thank you.

Ckay. So should we take these one at a tine?
Subpoenai ng the testinony for Council man Soubirous and
Counci | man Davi s, any discussion? Not seeing
anybody --

MEMBER TUCKER: Are you going to -- are you

ruling -- are you ruling, or are you asking us to
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assi st you in ruling?

CHAI RMAN HOUSE: | -- | thought we would get a
little discussion, and then -- and then we'll -- we'll
come to a ruling here.

MEMBER TUCKER: Well, this whole process is --
has been an interesting process, because it's difficult
as an individual to sit here and totally put it into
this hearing only and having sat through three previous
ones. Sol -- 1 --1 do not feel that the -- that
subpoenai ng Soubi rous and Davis, as we've deci ded
previously, is -- is appropriate or necessary.

CHAI RMAN HOUSE: Al right. Anybody el se?
doria.

MEMBER HUERTA: Well, | concur. | think that
the allegations that were nmade, we have enough evi dence
before us to deliberate on wthout adding any
addi tional docunents and wi thout the testinony of
either city council nmenber as requested. So | woul d
recommend that we not subpoena them

CHAI RMAN HOUSE: Very good. Jeff, Keith,
anything you want to adhere before | rule? Al right.
| am --

MEMBER NELSON:  Yes.

MR. HUNTER: Yes, go ahead, sir.

MEMBER NELSON: | don't know if | can say this
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correctly. Hi ndsight overflows with wisdom | do
think there was Brown Act violations; however, | think

on July 22nd they made the renedy, not specifically
wthin Brown Act time. So that's just my opinion on
it. | don't knowif it any additional testinony from
either side wll change that conclusion for ne.

CHAI RVAN HOUSE: Al right. Yeah. And -- and
|'"'mgoing to chime in at this point that | -- |
certainly agree that | don't really think we need to
hear it. So I'mgoing to rule against issuing that
subpoena. And then we have --

MR. HANSEN. Chair, if | may interrupt for a

second --

CHAl RVAN HOUSE:  Yes, sir.

MR. HANSEN. -- chair. The vote on
subpoenas -- the decision on subpoenas is required to

be voted on by the hearing panel.

CHAI RMAN HOUSE: Ah. So then I'Il -- I'I1 --

dori a.

MEMBER HUERTA: |I'Ill nake the notion that we
do not issue subpoena for testinony by either of the
two city council menbers.

CHAI RMAN HOUSE: Thank you. |Is there a
second?

MEMBER TUCKER: Second.
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CHAI RMAN HOUSE: Motion and a second. Any
di scussion? Ckay. The notion is to not subpoena the
two councilmen as requested by M. Hunter. Let's go
ahead and vote, please.

MEMBER NELSON: So yes is a no?

CHAI RMAN HOUSE: So yes is to not subpoena.
And we have a vote of five to one to not subpoena.

MEMBER TUCKER: Four to one.

CHAI RVAN HOUSE: Pardon ne, four to one. |
can't count. |I'min the restaurant business. Four to
one not to subpoena the council -- the council nen.
Thank you. The other request that he -- that
M. Hunter nade for subpoena was for his action in 2012
agai nst Kerr and Wight in a job action. Again, any

conversati on here?

A oria.
MEMBER HUERTA: | don't see a benefit to
asking for a subpoena for that record either. 1 do

t hink we've had enough testinony regardi ng how things
were processed. W have a |ot of information in our
packet about other conplaints that were filed. And |
don't see -- | don't Dbelieve we need that, so | would
make a notion that we not request a subpoena for those
records regarding the allegation.

CHAI RVAN HOUSE: W have a motion. |Is there a
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second?

MEMBER TUCKER:  Second.

CHAI RVAN HOUSE: And any further discussion?
All right. The notion on the table is to not subpoena
the records fromthe action of Hunter versus Kerr and
Dodge in 212. A vote of yes is to not subpoena.

Pl ease vote. And the vote is five to nothing to not
subpoena those records. Thank you very mnuch.

As we nove on to deliberations, | want to
read our -- our list of possible notions here. The --
so --

MR HANSEN. Chair --

CHAI RMAN HOUSE: Yes, sir, I'msorry.

MR HANSEN. -- if | may interrupt again.

CHAI RMVAN HOUSE:  You nay.

MR. HANSEN. During deliberations would be

time for questions by the panel nenbers if they so

desire --

CHAI RMVAN HOUSE: Very good.

MR HANSEN. -- of the parties.

CHAI RVAN HOUSE: Does anybody have any
questions for either of our -- our -- our two folks
her e?

MEMBER NELSON: | do have a question for

Counci | man Gar dner.
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COUNCI LMAN GARDNER:  Yes, sir.

VMEMBER NELSON: You had nentioned, either in
your presentation of evidence or closing, and | don't
recall which one, that a lawsuit was filed, but you
didn't say by whom

COUNCI LMAN GARDNER: M. Davis filed a [ awsuit
against the city.

MEMBER NELSON: Ckay, thank you.

CHAl RMAN HOUSE: dori a.

MEMBER HUERTA: | have several questions, so
pl ease bear with ne. In the Brown Act, as nentioned by
M. Hunter, in that section that's on page 68 in ny
copy, 5497 -- 54957.7, it definitely says that after
any closed session in section (b), the legislative body
shal |l reconvene into open session prior to
adj ournnent -- adjournnment and shall nmake any
di scl osures required by section 54957.1. So it very
specifically references a fewitens and not a hundred
percent of all actions taken in closed session.

Additionally, on page 63 and 64 of the sane

Brown Act, there is -- are sone exceptions to when
cl osed section -- closed sessions can or should or
shoul d not be done. One of themis on page 64. It is

section two -- 54956.9(d)(2); a point has been reached

where, in the opinion of the |legislative body of the
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| ocal agency, on the advice of its legal counsel, based
on existing facts and circunstances, there is
significant exposure to litigation against the |ocal
agency.

So the public agency can go into a Brown Act
session if that is a circunmstance under which they are
acting. | wuld like to ask M. Gardner if he is
wlling or able to share with us if that was a possible
concern and a reason why the council went into closed
session regarding allegations nade by two city
enpl oyees against a city council nenber.

COUNCI LMAN GARDNER: | -- | cannot say what
did or didn't occur in closed session. | wll
reiterate nmy earlier statement that precisely what you
read, the threat of litigation is a justification, and
an appropriate justification, for taking up a matter in
closed session. And I'm-- I'msorry | can't answer, |
just, the council has not waived cl osed session
privilege. I'mnot going to step out and do it on ny
own.

MEMBER HUERTA: Well, I'mfine with that. |
have anot her question about a city policy if you don't
m nd staying there for another --

COUNCI LMAN GARDNER:  Not at al |

MEMBER HUERTA: -- nonent. On page 74 in our
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packet, there is a city policy that is effective date
of 6/13, it's called harassnment-free workplace, in
this, in the mddle section when it defines harassnent,
| ndeed some of the definitions of harassnent that
M. Hunter -- Hunter brought up to us to -- from our
I nvestigator -- fromthe investigator are indeed in
here, but there is a statenent that says, and | quote,
under section C, "The of fensive conduct has the purpose
or effect of unreasonably interfering wth an
I ndi vidual's work performance or creates an
intimdating, hostile, or offensive work environnent."
In my reading this, and I'mnot a |egal
beagl e by any neans, | have been a supervisor, |
interpret this that if there's any action nade by any
I ndi vidual, whether they are -- and -- and let nme go
back a mnute. It also says that this policy applies
to all officers and enpl oyees of the city including,
but not limted to, and while the city council nenbers
and the mayor are not included in this, they are not
excluded fromthis policy. |Is that a fair statenent?
COUNCI LMAN GARDNER: | believe it to be, yes.
MEMBER HUERTA: If that is and indeed a fair
statenent, would not the actions and the conplaints
made by the two city enployees fall under this

harassnent policy?
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COUNCI LMAN GARDNER: | woul d interpret it that
way. In fact, | didinterpret it that way.

MEMBER HUERTA: | have no ot her questions at
this tinmne.

CHAI RMAN HOUSE:  Thank you.

Jeff.

MEMBER WRI GHT: Hol d on, councilman. Sorry.

Yes, sir, I -- I -- 1 have a nunber of
questions. Let me -- let me try to see if | can
organi ze this appropriately.

First of all, could you describe to us how --
how does the city council organize itself
admnistratively? In other words, how -- how are
conm ttee assignnments nmade or regional, you know,

I nt er gover nnent al appoi nt nents nmade?

COUNCI LMAN GARDNER: It has changed over tine,
but appointnments to those bodies are nade by the full
council. Most recently council menbers have requested
by -- by level of seniority, which they would like to
be appointed to, and that has been |argely what the
council has done.

MEMBER WRI GHT: Are -- are appointnents to
comm ttees, mayor pro temrotation, regional bodies,
are they made on at-will basis?

COUNCI LMAN GARDNER:  They are.
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MEMBER WRI GHT: So there woul dn't necessarily
need to be docunentation in place anywhere in a -- in a
manual that describes that process? It's sinply an
I nformal way in which the council organizes itself or

reorgani zes itsel f?

COUNCI LMAN GARDNER: | -- | believe that to be
correct.

MEMBER WRI GHT: Ckay. Wuld -- and -- and
this is just speculation on ny part, so if I'm-- if

I''m m ssing the point, please correct me. Wuld an
al l egation of a hostile workforce environnment that
i nvol ved an el ected nmenber of the city council, in and
of itself, be a problemunder charter section 4077
COUNCI LMAN GARDNER: It -- it's sonething that
has to be followed up on. So you know, fromthat
perspective, yeah, an allegation against a
counci | menber is -- is always a problem |t depends on
whet her -- what you do about the probl em depends on
whet her you find that there was a violation or not.
MEMBER WRI GHT: COkay. A few nore questions.
| -- these may sound silly, but | think they are
i nportant to ask. Did you ever aspire to or
deliberately intend to not create a transparent
deci si on- naki ng process?
COUNCI LMAN GARDNER:  No, sir.
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MEMBER WRI GHT: Did you ever nake access to
all public information about actual potential conflicts
with your private interest and public responsibilities?
The -- did you ever intend to not nake access to those
| ssues?

COUNCI LMAN GARDNER: | did not.

MEMBER WRI GHT: Did you ever aspire or --
to -- to not make yourself available to people to hear
and understand their concerns?

COUNCI LMAN GARDNER:  No, sir

MEMBER WRI GHT: Did you ever aspire to not
ensure that there was accurate information to guide
counci | decisions?

COUNCI LMAN GARDNER:  No.

MEMBER WRI GHT: Did you ever show reckl ess
I ndifference to your role as a city councilman in
relationship to the acts of July 22nd, 2014?

COUNCI LMAN GARDNER:  Not to my belief, no,

MEMBER WRI GHT: Ckay. Thanks, council man.

COUNCI LMAN GARDNER:  Thank you.

MEMBER WRI GHT: M. Hunter, could -- could |
ask you a coupl e questions?

MR. HUNTER  Sure.

MEMBER WRI GHT: Are you an interested person
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as defined in the Brown Act section 549607?

MR. HUNTER: \What page is that?

MEMBER WRI GHT: | don't know the page, but
section 54960.

MR. HUNTER: (I ndiscernible).

MEMBER TUCKER: It's going to be on 65 or so.

MR. HUNTER: All right.

CHAI RVAN HOUSE: It's on 64 in mne.

MEMBER TUCKER. On where?

CHAIRVAN HOUSE: In mne it's on -- it's on
page 64, but mne tends to be a little strange.

MEMBER TUCKER: Cite the nunber again.

MEMBER WRI GHT: Sorry, let ne, it's page 69 in
m ne.

MEMBER TUCKER. Yeah, that's --

MEMBER WRI GHT:  Secti on 54960.

Are you an interested person --

MR HUNTER  Yes, | am

MEMBER WRI GHT: -- as defined by that? D d
you at any tine seek renedy under the Brown Act in
54960A. 1 or .27

MR. HUNTER:  No.

MEMBER WRI GHT: And j ust anot her question, on
page 953 of the submssion, M. Davis is quoted as

saying, | violated the Browmn Act. Wy wasn't a filing
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made by you in regards to his confession of a

vi ol ati on?

MR HUNTER. ['m-- I'mnot conpelled to -- to
file --

MEMBER WRI GHT:  Sinply --

MR. HUNTER: -- violations.

MEMBER WRI GHT:  Well, I'msinply asking a
questi on.

MR HUNTER: | -- | don't have the noney nor

the | egal wherewithal to do that before the --
MEMBER WRI GHT: | nean, why --

MR. HUNTER: -- (indiscernible) Superior
Court .

MEMBER WRI GHT: Wy -- no, |'m not asking
about noney or wherewithal. |'m-- |'m asking about

why doesn't his nane appear as one of the ethics
viol ati ons that we've been hearing?

MR HUNTER. That's -- that's a -- that --
that is a really good question actually. You know,
because | thought about that after | filed ny
conplaint. And as you know, you know, this is the
first tine one of these conplaints has been heard in
years, certainly the first time |I've brought one
forward in years and under the new process, and |

t hought about, after | filed it, and | filed it on the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N oo o B~ W NP

N T T N T N I N T N B e e e N e I N T i
aa A W N P O © 00 N OO O &~ w N +—, O

HEARING May 25, 2017
HUNTER vs GARDNER 120

| ast possible day that | could have filed this
conplaint; and after |I filed it, about a week later, |
t hought to nyself, you know what, | should have filed
agai nst Paul Davis, too.

| just made a mstake. That's it.

MEMBER WRI GHT: (Ckay. Fair enough. Thank

you.
MEMBER HUERTA: | do have a few nore
questions. And | apol ogize. If --
CHAI RMAN HOUSE: doria, please go ahead.
MEMBER HUERTA: | f anyone el se wants to go
first?
| noticed in the city's harassnent
information that they give to, I'massumng to

enpl oyees or anyone who asks for it. And on ny packet
It begins on page 258. And the -- again, |I'msorry,
M. Gardner, this question is for you. It talks about
conpl aint resolution, and it tal ks about investigation.
And this particular process very specifically gives the
I nvestigatory authority to human resources director, as
wel|l as or the city nmanager.

Are you able to address why this process that
was in place was not used?

COUNCI LMAN GARDNER:  Yes, because the

conplaint was filed by the city manager, who
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supervi ses, hires and fires the human resources
director.

MEMBER HUERTA: Ckay. And then |'d Iike both
of you, if you don't mnd, to answer this question.

But does a settlenent or a notice of apology or any
feeling or -- or statenent of renorse indicate
wrongdoing to the point that a violation, a m sdeneanor
viol ation has occurred?

COUNCI LMAN GARDNER:  Not in my opinion, no.

MEMBER HUERTA: And 1'd like M. Hunter to
answer the sane question.

MR HUNTER  Sorry, could you repeat that
guestion one nore tine?

MEMBER HUERTA: | said, does a settlenent or
acknow edgnent, such as we saw in the mnutes fromcity
council or the -- the -- the narrative that was typed
up for us, does that feelings or statenents of renorse
or apologies truly indicate that this is a violation
of -- a m sdeneanor violation of state |aw?

MR. HUNTER  Not of state |aw.

MEMBER HUERTA: A violation -- a violation of
the Brown Act is a m sdeneanor violation of state |aw

MR HUNTER Can | -- can | just grab a copy
of what -- what was stated inthe -- | -- | don't have

it front of ne right now.
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MEMBER HUERTA: That's okay. |'mjust
questioning -- |'mjust questioning, should we construe

that the fact that two settlenments were nmade to city
counci | menbers and that some of the city
counci | menbers, including M. Gardner, apol ogized for
the process and for the angst | -- that cones through
in reading all of the hundreds of pages of that
transcript; should we, as a panel, believe that
wr ongdoi ng occurred and therefore we should sustain
your all egations?

MR HUNTER. Ch, for sure, for sure, yes. You
know, | don't know who issues an apol ogy w thout
t hi nki ng they' ve done sonet hi ng w ong.

CHAI RVAN HOUSE:  Anybody el se? | don't see --

VMEMBER NELSON: Yes, | do. | do for --

CHAI RVAN HOUSE: Go ahead.

MEMBER NELSON: -- M. Hunter.

| -- |1 get somewhat -- | think I'msnart, but

maybe not, sonmewhat confused by the verbiage used in
your conplaint because it -- | don't know what you're
allegating. It basically says the decisions of the
city council and mayor regarding both investigations
and hearing were done in closed session violating the
Brown Act, which we don't have direct jurisdiction

over; then go on to say the decision to have an
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| ndependent investigation filed by the council violates
our ethics code at the tine, finally concluding that
both created distrust in |ocal governnent.

What is, specifically, and maybe point it
out, what is the specific ethics violation you're
maki ng?

MR. HUNTER  The ethics violation is tw --
you nean like I'"'mmaking it under (2)(d) of the -- of
the ethics code? That -- that it's --

MEMBER NELSON:. Ckay.

MR, HUNTER  That their actions, that the --
they didn't -- they did not aspire to operate the city
government and exercise their responsibilities in the
mayor which creates trust, and they just created the
exact opposite within the community. | nean, the --
the proof is in the pudding -- pudding, with the -- you
know, with the angst that this created and with the
settlenents that had to be paid by the city.

| mean, the proof is in the pudding. This
did exactly the opposite of what's stated in the ethics
code.

MEMBER NELSON: Thank you.

CHAI RMAN HOUSE:  Anybody el se?

And in that case, |'ve got, M. Hunter, if

you woul d, please, just a couple of questions for you.
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Agai n goi ng back to what one of ny coll eagues started
referring to earlier, when -- when M. Davis cane out
and said that there was clearly a violation of the
Brown Act here and you stated that you didn't have the
financial wherewthal to followthat up in the -- in
the legal system is that correct, sir?

MR HUNTER: That's correct.

CHAI RVAN HOUSE:  Ckay.

MR. HUNTER: Nor do | have the expertise
really.

CHAI RVAN HOUSE: | understand. But it -- a
violation Brown Act is a m sdeneanor under state |aw?

MR HUNTER: | believe so.

CHAI RMAN HOUSE: Yes, sir.

MR. HUNTER. |'mnot a |egal expert, but --

CHAI RVAN HOUSE:  Yes, sir.

MR HUNTER: -- | assune so.

CHAI RVAN HOUSE: And were you not aware that
you can go to the city -- pardon -- pardon ne, the
district attorney's office, and I believe it's a wit
of attainder.

Am -- am | correct there, Bob? 1Is that --
because | don't want to m sspeak.

MR HANSEN: Well, it's not a wit of

attainder. The -- the district attorney would
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I nvestigate allegations of violation of the Brown Act
through its public integrity unit and then nake a
decision as to whether or not to file charges.

CHAI RVAN HOUSE: | see.

Were you -- were you aware of that process?

MR HUNTER: No, | don't think | was at the

CHAI RVAN HOUSE:  Un- huh.

MR, HUNTER. | amnow, right? | mean, |
wasn't really an expert in the Brown Act until
probably started preparing this case, right?

CHAI RVAN HOUSE: | see. Al right. Well,
that's -- that's what | have for you. Thank you.

MR. HUNTER. Al right. Well --

MEMBER NELSON: One | ast --

MR HUNTER: -- now | consider nyself an
expert, by the way.

MEMBER NELSON: One | ast question. Your final
request for us of action to take i s against
M. Prianos.

MR. HUNTER: Unh-huh, that's correct.

MEMBER NELSON: However, he's not listed on
the conpl aint either.

MR HUNTER: No. | can't -- | can't make a

conpl ai nt, an ethics conplaint agai nst an enpl oyee of
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the city, only el ecteds.

MEMBER NELSON:  Ckay.

MR. HUNTER  And that was voted on by the
council. The ad hoc ethics conmttee actually
suggested that to the council as part of their changes
back in January of this year, and it was -- it was
voted agai nst by the council, | assune because they're
okay with being held directly responsible for the
action of their reports. |It's the only thing I can
draw a conclusion as far as.

CHAIRMAN HOUSE: Al right. Are there any
ot her questions? And are we ready to start

deliberating on this? Does anybody need a break before

we do?

MEMBER NELSON: (I ndi scerni bl e).

CHAI RMAN HOUSE:  Yeah, let's take five
mnutes, just kind of clear our brains. |It's exactly 4

o' clock, so let's come back --
(Of the record - 04:00:20 p. m)
(On the record - 04:05:30 p.m)

CHAl RVAN HOUSE: W' re back into session, and
we're going to begin our deliberations at this point.
Before we do, | do want to read again, just for the --
for the review and rem nder; the sole issue for

consi deration by this hearing panel of the Board of
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Et hics is whether Councilman Gardner viol ated section
(2)(d) of resolution 22461, which replaced resolution
22318, by participating in decisions in closed session
on July 22nd, 2014, only regarding, one, the

I nvestigations of Councilman -- Menbers Soubirous and
Davis; and/or, two, the decision to hold a hearing
concerning Council man -- Menber Soubirous, either of

whi ch hearing -- the hearing panel determ nes was a
violation of the Brown Act. And with that we wll open
up the floor.

And, Jeff.

MEMBER WRI GHT:  Thank you, M. Chairman. | --
| -- | would recogni ze that as we have these hearing
panel s, we get better at them

And so at -- at -- in-- in -- in that

respect, M. Hunter, thank you for this process,

because we practice, | don't know if it makes perfect,
but it -- it -- it helps us get a little closer each
tinme.

My -- at -- at the end of the day, ny -- ny
concern here is that M. Hunter seens to have brought a
shotgun to a deer hunt. It's the wong tool to the
wong event. Further, |I've -- |'ve struggled today
Wwth -- with threats that | don't find particularly

useful, nor do | find sone of the elasticity with which

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N oo o B~ W NP

N T T N T N I N T N B e e e N e I N T i
aa A W N P O © 00 N OO O &~ w N +—, O

HEARING May 25, 2017
HUNTER vs GARDNER 128

rule 9 in our guidelines has been treated, to be

particularly helpful in feeling like this case is --

IS -- is -- is one that -- that hel ps us nove forward
and find sonme sort of neasure of closure to -- to -- to
this event.

The Board of Ethics has been asked by
M. Hunter to adjudicate on the question of whether or
not we believe a Brown Act violation took place. And
|''mnot sure, still I'"mnot sure whether this board has
any particular or special authority to adjudicate on
the question of an alleged violation of state |aw, even
If it's a msdemeanor. As the technical standards of
evi dence do not apply to our deliberations, it seens to
me that if we were to find that legally the sky is
bl ue, a good | awer would need about 15 m nutes to have
a court vacate our decision.

If we did have the ability to adjudicate on

matters of alleged violation of state law, and -- and |
repeat, | -- | see nothing in council resolution 22461
that permts us that avenue, |'mof the conclusion that

the inmpending litigation shield provides nenbers of the
council wth sufficient reasons for their actions
related to the July 22nd city council hearing.

Shoul d the inpending litigation standard not

be congruent, | -- | would sinply say a diagramof the
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sentence in the Brown Act 54957.1 means the, as
follows, is an inportant clause to that sentence that
has been consistently |eft out of presentation today.
But to return directly to the question of alleged
violation of the Brown Act, | find it curious at best
and di si ngenuous at worst, that no one, not Council man
Davis, not Council man Soubirous, nor it nust be said,
M. Hunter, nor any one of the 21 nenbers of the public
t hat made subm ssions on the record on July 22nd, 2014,
ever availed thenselves to the | egal benefits provided
under the Brown Act in section 54960, et cetera.

They are interested persons, and -- and as
I nterested persons, they could have invoked the
avail abl e remedy under the Brown Act. No renedy under
54960 is costly except for tine, paper, and postage.
In fact, in 54960.5, there is provision for cost
recovery of legal fees and expenses by people alleging
a Brown Act violation, and that no one, including the
district attorney, who | think one may presume i s an
I nterested person under the Brown Act and a reader of
the Press Enterprise, sought relief as provided by the
Brown Act, indicates to me that there nmay be no there,
there, that M. Soubirous and M. Davis joined the rest
of the council in asserting their confidentiality

privileges sinmply for me adds icing to the cake of
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unl i kel i ness.

So there's a questionable standing to
adj udi cate Brown Act violations, the inpending
litigation exenption, and the |ack of the district
attorney, M. Davis, M. Soubirous, M. Hunter, or any
menber of the public seeking relief as prescribed by
the Brown Act leads nme to the conclusions that no Brown
Act violations took place to the best of mny nonl egal
di scernnent. And that if a Brown Act violation took
pl ace, this board, operating under the counci
resolution, is not sufficiently structured to
adj udi cate that question.

So that | eaves ne with the | anguage of
counci|l resolution 224612(d). Now the issue becones
one of aspiration and trust. Neither of these seem
| i ke standards that |end thenselves to the cannon of
proof that's provided -- that's demanded by
quasi -judi cial, sonewhat adversarial, and sort of |egal
format.

| can ask council men questions under oath of
what they aspire to do or be in relationship to the
events in question, but their answers require faith on
ny part. Do | believe them yes or no. Do | trust
them yes or no. Here | believe M. Hunter and | have

fundanmental ly different world views. |I'minclined to
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bel i eve council nenbers until denonstrated otherw se,
it's called presuned i nnocence.

|'ve formed an inpression in this proceedi ng
today that M. Hunter doesn't believe council menbers
and requires proof of veracity. | may be wong, but
that's ny inpression. As to the issue of trust, we
can, | think, all agree that the issue -- that the --
the events of July 22, 2014, were awkward and nessy.
We can agree that everyone present on this dais that
ni ght said things that they now m ght wi sh they could
recal i brate.

But did these actions, in and of thenselves,
foster mstrust? And |I'msorry, but not in ny opinion.
| was present that night. And in fact, if one redacts
the nane calling fromthe docunents, | think there's a
reasonabl e narrative avail able that suggests the city
council had a robust, if heated, discussion on
understanding its powers, limts, roles, and abilities
to act. I'mnot sure these electeds |Iiked each other
that night. As a citizen of the city, | don't care.
care that they make good deci si ons.

And | think at -- at the end of the process,
no action was, in fact, taken, thereby again begging
t he question of what kind of specific relief invoking

the Brown Act might actually supply. |If anything, in
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nmy opinion, the outcones of July 22nd serve to
under score vi gorous di sagreenent. Disagreenents and
dissent ultimately, | think, are good for denocracy.

Questionabl e standing to adjudicate
violations of the |aw, conplete and across the board,
unw | I i ngness from anyone to pursue the renedies
contained within the Brown Act; the elasticity --
elasticity inherent in governnental clainms of inpending
litigation; the inappropriateness of a quasi-judicial
body to discern nalice over aspiration; and a
recognition that trust seens always to be in the eye of
the -- of the beholder would I ead ne to nove that this
hearing panel of the Board of Ethics find that
Counci | man Gardner did not violate section (2)(d) of
resol ution 22461.

CHAI RMAN HOUSE: W have a notion on the
tabl e.

MEMBER TUCKER: | will second that notion.

CHAI RMAN HOUSE: W have a second to that
mot i on.

MEMBER NELSON: He didn't make a notion.

MEMBER TUCKER: There was a notion.

CHAI RMAN HOUSE: Yes, he's made a noti on.

MEMBER TUCKER: So you can just --

CHAl RMVAN HOUSE: So - -
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MEMBER NELSON: Oh, | (indiscernible).
CHAl RMAN HOUSE: So di scussi on on the notion,

pl ease.

And, Keith.

MEMBER NELSON: Well, to ny esteened
col l eague, | think we disagree, and that we're going to

come to the sane conclusion on many things. First of
all, | just personally disagree. | think there was a
Brown Act violation, though |'mnot an attorney either
or a expert; however, | think the statute of
limtations expired and the city council tried the
appropriate renedy, as | understand the Brown Act from
t he various conm ssions and boards | am-- I'mon, is
that when you find a violation, you take the next
opportunity to correct the violation, which is what
seened to have occurred, quite ugly -- uglily, using a
Trunpi sm on July 22nd.

| think -- there's a ot of stuff | don't
| i ke about it, that the city manager's budget was used
to pay for an investigation of his own conplaint,
however, that's not listed directly in M. Hunter's
conplaint. It's just ny personal opinion,

| guess ny only hope would be in -- in -- in
reading that, that this city council nove forward

from-- fromwhat was quite a series of events that
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were sonething that weren't in the best light of -- for
the city. The question of trust and distrust really
seem-- | -- | struggle with, because there's always
sonmething the city council is going to do that | can
find quite a few nmenbers of the city that are going to
go, | don't trust that or I don't like it. [It's part
of your job, regrettably.

So did the events cause some distrust? Well,
just the public coments nade that night say it did.
Did it overall, | guess | can't answer that. So that's
just kind of ny opinion on it.

CHAI RMAN HOUSE: Thank you, Keith.

A ori a.

MEMBER HUERTA: Well, | -- | do believe there
was no violation of the Brown Act. | amnot a | egal
expert. | have had years of experience as a county

enpl oyee, being responsible for ensuring that the
people | served, that we did not violate the Brown Act.
Sol -- 1 don't find a violation. | do think that it
created a great deal of angst and a great deal of
di sconfort anong many people, not just city
counci | menbers.

| think that this raises the issue of whether
or not the city council, human resources, should take a

| ook at what would we do tonorrow if a simlar
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conplaint were filed. And maybe it's tine to define a
process so that we all can say that sonething is fair
and equitable and as nuch as possible under the lawis
transparent. There are many things involving enpl oyees
t hat cannot be shared openly, cannot be shared as part
of a hearing, but | think that as nmuch as possible, we
need to address that so that the comunity feels
confortable if something |ike this ever happens again,
that we have a process that doesn't seemto scapegoat
any one individual or cause soneone to feel like their
rights were viol ated.

And if there's anything | would have to say

it would be to recommend that city council do address

that and -- and see if this is sonething that could
be -- could be -- occur in the future as a new process
or policy.

CHAI RMAN HOUSE: Al right, thank you.

Kei t h.

MEMBER NELSON: One thing | forgot. |In part
of the testinmony from Council man Gardner, there was a
conmrent that the city council had reservati ons about

goi ng through human rel ati ons because they canme under

the city manager. | happened to sit as chairman of a
rather |arge agency, and -- and what | woul d have said
to -- what | would have thought exactly at that tinme is
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definitely we have the wong city manager, because the
city manager should have been mature enough never to
t ake repercussions and there shoul d never have been any
fear of that.

| rrespective, that's not part of the
conplaint. That's just sonething | wanted to -- to
say.

CHAI RMAN HOUSE: Thank you.

Anybody el se? Wendel ?

MEMBER TUCKER: Well, | concur with Jeff's
statenent. | particularly appreciate the fact that he
detail ed each of the itens and that -- and GQoria's

statenent also relative to the violation of the Brown

Act. And -- and as -- as | have previously stated, |
-- | feel that -- that there was no violation of the
Brown Act. And because of the -- because of the

clauses relative to litigation, the -- the clauses in

there that are very specific to only the final actions
that need to be reported out, again, as doria has,
| -- | also have participated wth agencies relative to
the Brown Act and decisions were made that -- that we
didn't report out until the final decision.

So -- so we're not nmaking a judgnent on the
Brown Act per se except that Jason has nade that the --

the integral part of his testinmony. So -- so it forces
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us then to -- to -- to nmake judgnments or -- or to think
about the ram fications of the Brown Act.

So as | stated previously in another, but
must be restated in each -- each case, the -- | fee
that -- that the city council, and therefore -- and
therefore each of the individual nmenbers that
participated in that process, did so in good conscience
under the direction and gui dance of |egal counsel and
that the way -- the appropriate report out is left to
the city manager to do such on behalf of the city
council, | believe that they acted in -- in good faith.

On the issue of violation of the -- of -- of
the Code of Ethics, to ne the preponderance of -- of
evi dence that nust be -- nust be dealt with or proven
Is the aspiration aspect. And -- and | think -- |
think the word you have to |l ook at is conspire as -- as
It goes along with aspire. Didthey willingly conspire
to violate the -- the -- the trust?

And -- and one of ny -- one of ny coll eagues
here has already used a word that the transparency.
And -- and | believe, Jeff, you asked Council man
Gardner, did -- did he feel that they in any way
violated transparency. M/ -- ny opinion is that, no,
that they did -- they did not wilfully conspire to

violate the trust of the people.
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We had a -- we had a very difficult politica
environnent in -- in that particular era of our -- of
our history. W also had a circunstance that had no

previous history, therefore a process had to be

created. There was -- and -- and | -- and an exanple
that cane to ny mnd today as we were -- as we were
tal king, this panel came about because of -- of -- of

previ ous situations. A comm ssion was put together to
study at length what to do with Code of Ethics
violations in -- in the future. The city council then
created the -- the overall Board of Ethics and -- and
this panel process.

So ny point on that I'mtrying to nake --
trying to make is, the city council was the only body
that could go through the process of figuring out how
are we going to deal with a violation, a work -- a work
violation, a |labor violation, how are we going to deal
with a labor violation filed by one of our colleagues
agai nst the -- the enpl oyee of the council.

And | have no problemat all understanding

why. And | don't think that -- that regardl ess of

personalities, | don't believe that the city nanager
has -- has the -- the authority to -- to nake deci sions
relative to his claimand -- and others that are
claimng that. It only can be done by their
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supervisors. And the city council is their
supervi sors.

So with all of that |engthy statenent nade, |
support the notion.

CHAI RMAN HOUSE: Al right, thank you, sir.

That | eaves ne to speak, and | don't really
think there's too nuch I could say here that hasn't
al ready been very eloquently said by smarter people
than me sitting on this panel. So with that, |'m going
to ask the clerk to read the notion so that we can get
a vote here.

COLLEEN NI COL: Motion nade by Menber Wi ght,
seconded by Menber Tucker to find that Council menber
Gardener did not violate the Code of Ethics.

CHAl RMVAN HOUSE: Thank you.

So a vote of yes is to vote that the code was
not violated. A vote of nois that it was violated.

Pl ease vote. The vote is unaninous that the code was
not violated. Thank you very nmuch. And with that,
this hearing is adjourned.

(Wher eupon, the proceeding was concluded at 04:24 p.m)
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 1                    P R O C E E D I N G S

 2        (On the record - 01:32:39 p.m.)

 3             CHAIRMAN HOUSE:  The time is 1:32.  Let's --

 4   let's go ahead and come to order.  This is a

 5   continuation -- rookie mistake.  Let's go ahead and

 6   come to order, please.  It is now 1:32.  This is a

 7   continuation of an ethics hearing from February 10th.

 8             Is the complainant present in the room?  No.

 9   We will wait until 1:40 and continue from there.  Thank

10   you.

11             FEMALE SPEAKER:  There he is.

12             CHAIRMAN HOUSE:  And there he is.

13             MR. HUNTER:  Traffic.

14             CHAIRMAN HOUSE:  I see -- see now that the

15   complainant is present.

16             We have already come to order, sir.  And so

17   the first item that we have on our agenda is public

18   comment.

19             MR. HUNTER:  Well, I'd like to speak for

20   public comment.  I haven't put a comment card in, but I

21   can do that later.

22             CHAIRMAN HOUSE:  That's fine.

23             MR. HUNTER:  Or I can do it now.

24             CHAIRMAN HOUSE:  Okay, sure.

25             MR. HUNTER:  Hi there.  Jason Hunter.  Happy
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 1   Friday.  I hope you'll looking forward to a wonderful

 2   weekend.  Sorry for being a little late, traffic was a

 3   murder getting over here.

 4             But we've been through three of these now.

 5   I'm a little bit -- bit disappointed particularly by

 6   three things that I've seen at the first three

 7   hearings.  One is, under the ethics code it says

 8   something about, you know, aspiration -- it's

 9   aspirational; and I think that that goes to intent.

10   And I've -- I've seen deliberations -- during

11   deliberations the panel try to say, well, regardless of

12   whether they may or may not have violated the Brown

13   Act, which they absolutely positively did, okay, and I

14   think I've proven that now beyond a reasonable doubt,

15   we don't know that they aspired to -- to, you know, to

16   not keep the public trust and integrity of the process.

17             And I can read verbatim out of the ethics

18   code what exactly that says, but I would -- I would

19   counter with this, and I think this would work in a

20   court of law as well, there is such a thing as reckless

21   indifference, okay?  Somebody doesn't have to set out

22   trying to do bad things.  They can be so negligent and

23   so reckless by their actions that they cause it anyway.

24   And you're still liable for it, okay?

25             All -- all I have to do is prove that our
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 1   electeds, who are trained in the Brown Act and the Code

 2   of Ethics, didn't follow them.  I don't have to prove

 3   that they set about to break the -- the public trust

 4   and confidence.  That happens per se de facto once they

 5   don't follow the Brown Act and our Code of Ethics.

 6   It's very simple, okay?

 7             So I'm -- I'm a little bit -- it seems like

 8   folks are looking for technicalities to give these guys

 9   an out.  I've seen that before in the past, that's why

10   the public is 0 for 40 in ethics complaints, okay?

11   That needs to stop.

12             Secondly, I've got to get a subpoena of

13   Soubirous and Davis.  There's no court of -- court

14   of -- there's no quasi or judicial process in the

15   country that would not allow me to subpoena relevant

16   witnesses who would testify to what happened behind

17   closed doors.  And they can because they don't need the

18   council to waive the exemption for closed session if

19   they believe what was spoken about in closed session,

20   violated the Brown Act.

21             And if I don't get those subpoenas, okay, and

22   the folks who vote against those subpoenas allowing me

23   to make my case, I will bring ethics complaints against

24   members of this panel.  I have to get those subpoenas

25   of witnesses.  That is ridiculous that I have not
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 1   gotten them to date.

 2             And I'm concerned that there may be a few

 3   members of the panel, not all of them, but a few that

 4   have already made up their minds before they came here

 5   today.  That concerns me.  Thank you.

 6             CHAIRMAN HOUSE:  Okay, thank you, sir.  Since

 7   this --

 8             Am I on?  Okay.  There we go.  I can hear

 9   myself ringing now.  Thank you.

10             Since this is a continuation of the hearing

11   from February 10th, Mr. Hunter, I believe you were in

12   the process of starting to present your evidence, would

13   you like to continue from that point, sir?

14             MR. HUNTER:  Yes, I do.

15             CHAIRMAN HOUSE:  Thank you.

16             MR. HUNTER:  And I'm -- and I'm not sure I

17   actually presented evidence at that hearing, did I?  I

18   don't think I did.

19             CHAIRMAN HOUSE:  I believe you were about to.

20   We were at that point in the -- in the -- in the

21   process.

22             MR. HUNTER:  I'd like to count -- call

23   Councilman Gardner up at this time to ask him a few

24   questions if I could.

25             CHAIRMAN HOUSE:  Councilman Gardner.
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 1             MR. HUNTER:  And do we need to be sworn in

 2   again?

 3             CHAIRMAN HOUSE:  The clerk says no.

 4             MR. HUNTER:  Thank you, Councilman Gardner.

 5             If I could show this to the -- to the panel.

 6   Thank you.

 7                     DIRECT EXAMINATION

 8   BY MR. HUNTER:

 9        Q    That before us is -- what does it say?  Could

10   you read the title on it, please?  Councilman Gardner,

11   could you read the title on --

12        A    Yes.

13        Q    -- that?

14        A    It says no signal.

15             MEMBER WRIGHT:  Point of order.  We don't have

16   screens here.

17             CHAIRMAN HOUSE:  Yeah, you do.  Hit the power

18   button.

19             MEMBER WRIGHT:  This one?

20             CHAIRMAN HOUSE:  Yeah.

21             MEMBER WRIGHT:  Okay.

22             MR. HUNTER:  Is everybody good?

23             COUNCILMAN GARDNER:  I --

24             MEMBER WRIGHT:  I have it.

25             COUNCILMAN GARDNER:  -- will read from the
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 1   city attorney's screen.  It -- the title says, City of

 2   Riverside Code of Ethics and Conduct official

 3   certification.

 4   BY MR. HUNTER:

 5        Q    Okay.  And -- and could you read the first

 6   paragraph, please?

 7        A    It says, as a newly elected appointed or

 8   reappointed official of the City of Riverside,

 9   California, I herein certify that I have received a

10   copy.

11             MEMBER WRIGHT:  Point of order.  Point of

12   order.  We've not seen this document before.  It's not

13   in the -- it's not in the disc that's been submitted to

14   the committee, nor is it in our hardcopy.

15             MR. HUNTER:  Okay, that's fine.  I'm just

16   taking --

17             MEMBER WRIGHT:  I -- I -- I --

18             MR. HUNTER:  I'm taking --

19             MEMBER WRIGHT:  I move that it be rejected.

20             MR. HUNTER:  Absolutely I -- I would object to

21   that.

22             MEMBER WRIGHT:  This has -- this has happened

23   several times now where we've been trying to get

24   evidence in under the wire, Mr. Hunter, and this is a

25   bridge too far.
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 1             MR. HUNTER:  Well, I think first of all,

 2   you're wrong.  I can have him testify as to anything I

 3   want to.  I've got him up there as a -- as a witness.

 4             MEMBER WRIGHT:  You can't throw new documents

 5   at this hearing panel.

 6             MR. HUNTER:  You can choose to --

 7             MEMBER WRIGHT:  The -- the rules are very

 8   clear --

 9             MR. HUNTER:  You can choose --

10             MEMBER WRIGHT:  -- about that, sir.

11             MR. HUNTER:  You can choose to believe whether

12   this is -- this is true evidence or not or you can --

13   you can -- you can, you know --

14             CHAIRMAN HOUSE:  Mr. Hunter, the point is we

15   have not been noticed on this evidence previously, and

16   it is therefore improper to admit it.  So we're going

17   to ask that you withdraw this evidence.

18             MR. HUNTER:  I'm having him read a document.

19   I can -- I can ask anybody to read a document.

20             MEMBER WRIGHT:  No, you can't.

21             CHAIRMAN HOUSE:  No, sir, you cannot.  This

22   document has not been presented into evidence.

23             MR. HUNTER:  I'm not introducing it into the

24   record as evidence.  I'm entering -- I'm introducing

25   his testimony -- testimony as evidence into --
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 1             CHAIRMAN HOUSE:  Sir --

 2             MR. HUNTER:  -- the record.

 3             CHAIRMAN HOUSE:  -- if he's reading the

 4   document, that is reading the document into evidence.

 5             MR. HUNTER:  He can -- I -- he -- I can do

 6   that.  I'm allowed to do that.

 7             CHAIRMAN HOUSE:  Sir, I'm going to disallow

 8   it.  If you -- if you want to take to -- this to an

 9   appeal or something or file an ethics violation against

10   me, so be it; but I'm not going to allow that document.

11             MR. HUNTER:  And how would this be handled in

12   a regular judicial proceeding or any other --

13             CHAIRMAN HOUSE:  This is not a regular

14   judicial proceeding.

15             MR. HUNTER:  Okay.  Well, I -- I find this

16   highly irregular that I can't ask questions based upon

17   something that's in front of him -- you don't have

18   to --

19             CHAIRMAN HOUSE:  Sir, you're --

20             MR. HUNTER:  -- accept it into the --

21             CHAIRMAN HOUSE:  -- welcome to --

22             MR. HUNTER:  -- record.

23             CHAIRMAN HOUSE:  -- ask all the questions you

24   wish, sir.  You may not have him read the document --

25             MR. HUNTER:  Okay.
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 1             CHAIRMAN HOUSE:  -- because it is not in

 2   evidence.

 3   BY MR. HUNTER:

 4        Q    Did you sign a Code of Ethics complaint -- or

 5   excuse me -- a Code of Ethics in --

 6             MR. HUNTER:  Now I need the document back.

 7   Excuse me.  Thank you, sir.

 8   BY MR. HUNTER:

 9        Q    On June 27th, 2011, did you sign the Code of

10   Ethics and Conduct official certification?

11        A    Mr. Hunter, I have no idea.  That was almost

12   seven years ago.

13        Q    Okay.  So you didn't just see what was in

14   front of you?  You managed to miss that completely?  It

15   was just in front of your eyes.  You didn't -- now

16   you're saying you don't -- I -- you're saying you don't

17   remember even though you just saw a copy of the

18   document in front of you --

19        A    Mr. Hunter, I --

20        Q    -- with your signature on it?

21        A    Mr. Hunter, I answered your question.

22        Q    Okay.  The Code of Ethics and Conduct, okay,

23   is given to all newly elected appointed and reappointed

24   officials of the City of Riverside, California, okay?

25   If we go to the Code of Ethics and Conduct --
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 1             MR. HUNTER:  And let me grab the -- it might

 2   be, actually be in the package that you guys have

 3   received.

 4             COUNCILMAN GARDNER:  Mr. Chairman, while he

 5   looks for that, could we possibly get some technical

 6   assistance?  My screen is not functioning.  It puts me

 7   at a little bit of a disadvantage.

 8             CHAIRMAN HOUSE:  We're -- we're not looking

 9   at anything.

10             COUNCILMAN GARDNER:  No, I understand, but at

11   some point I suspect we might be.

12             MEMBER NELSON:  And I have a question for the

13   chairman.

14             CHAIRMAN HOUSE:  Yes, sir.

15             MEMBER NELSON:  Unless I read through it all,

16   in our packet it has the city charter that was

17   submitted.  Is this document not part of the city

18   charter?

19             CHAIRMAN HOUSE:  Which document?

20             MEMBER NELSON:  City -- the -- what he was

21   asking Councilman Gardner to read.

22             CHAIRMAN HOUSE:  No, sir, it's --

23             MEMBER NELSON:  No, okay.

24             CHAIRMAN HOUSE:  -- not.

25             MEMBER NELSON:  All right, thank you.  I
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 1   didn't want to have to read through all the pages.  Let

 2   me see if this is what I have.

 3             MR. HUNTER:  Yeah.  Let's go to page 18 of the

 4   record, please.

 5   BY MR. HUNTER:

 6        Q    The provisions of this code --

 7   (indiscernible) provisions of this Code of Ethics and

 8   Conduct shall apply to the mayors and members of the

 9   city council and to all members of the boards,

10   commissions, and committees appointed by the city

11   council or the mayor or the mayor and the city council

12   including any ad hoc -- ad hoc committees.  The

13   provision of this code shall also apply to all members

14   of the committees appointed by individual members of

15   the city council or department heads.

16             Further, the provisions of the --

17             MEMBER NELSON:  Excuse me, you said you were

18   on page --

19             MEMBER TUCKER:  Eighteen.

20             MEMBER NELSON:  -- 18, what sub?

21             MR. HUNTER:  Scope.

22             MEMBER NELSON:  Okay, thank you.  Okay.

23   Under -- under -- you're in (b) scope?

24             MEMBER TUCKER:  Yeah.

25             MR. HUNTER:  Yes, (b) scope.
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 1   BY MR. HUNTER:

 2        Q    Further, the provisions of this code shall

 3   apply to the mayor and members of the city council at

 4   all times during their term of office as elected

 5   officials in the City of Riverside.  Okay.  So, Mr. --

 6   Mr. Gardner, are you familiar with the Code of Ethics

 7   and Conduct?

 8        A    I am.

 9        Q    Okay.  Did you sign at any time a Code of

10   Ethics and Conduct official certification that you

11   received it?

12        A    I believe I have.

13        Q    Yeah.

14             MR. HUNTER:  And if I could, can I -- can I

15   ask the -- the clerk a clarifying question?

16             CHAIRMAN HOUSE:  I would say no, sir.

17             MR. HUNTER:  Okay.  A technical question?

18   Well, I -- I mean, I guess, what I -- what I -- I would

19   further say is, this is given out to every single --

20   you guys have received one of these, okay?  Every

21   elected and appointed official who -- who, you know,

22   gets on a board or is -- gets on the council receives a

23   copy of this and signs it, okay?  It goes -- it's a

24   public document.  We know that they have signed it.

25   They're supposed to understand it.
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 1             You're supposed to understand that document.

 2   I think you get that, right?  I mean, you -- you --

 3   they -- the clerk gives this to you to sign it, you --

 4   you pass it back to them.  Okay.  So let's go to

 5   page -- page 22 of the record, please, Councilman

 6   Gardner.

 7   BY MR. HUNTER:

 8        Q    And under line 4, it says complaints from

 9   members of the public regarding elected or appointed

10   officials shall be submitted on the complaint form

11   available from the clerk.  Who -- who do you consider

12   to be the public, Mr. Gardner?

13        A    The public would be anybody that -- I -- I

14   think it's inclusive of everybody in the city.

15        Q    Okay.  So it would include staff?

16        A    It would.

17        Q    Yeah, because they can get down here during

18   public comment and -- it would include elected

19   officials, right?  You can get down here on public

20   comment and make a comment, correct?

21        A    Sure.

22        Q    Okay.  And would Scott Barber have been a

23   member of the public?

24        A    In some circumstances certainly.

25        Q    Yeah, I'd say in all circumstances he'd be a
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 1   member of the public.  The -- would Sergio Diaz be a

 2   member of the public?  Could he get down here and make

 3   a public -- a comment from public comment from the

 4   dais?

 5        A    He could.

 6        Q    Okay.

 7        A    Actually not from the dais because he doesn't

 8   sit on the dais.

 9        Q    Oh, sure, not from the dais, from the podium,

10   sorry.  You're -- you're correct.  Now, as far as

11   regarding an elected or appointed official, would Mike

12   Soubirous be an elected official?

13        A    At what point in time.

14        Q    When?  During the time of his complaint.

15        A    Yes.

16        Q    Okay.  So complaints from members of the

17   public, which would include Sergio Diaz, Scott Barber,

18   regarding appointed officials, such as Mike Soubirous

19   or Paul Davis, shall be submitted on the complaint form

20   available from the city clerk.  That seems pretty, you

21   know, it --

22        A    It --

23        Q    -- seems --

24        A    It does --

25        Q    -- pretty obvious, right?
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 1        A    -- seem very straight forward if you are

 2   looking at how the Code of Ethics and Conduct operates.

 3   There is nothing about the --

 4        Q    I don't --

 5        A    -- Code of Ethics and Conduct that says that

 6   any complaint about an elected official must be

 7   submitted under the Code of Ethics and Conduct.  In

 8   fact, I think it would be illegal of the city to tell a

 9   city employee that they could not use the California

10   elections code as a mechanism to attempt to seek

11   redress for what they --

12        Q    Okay.

13        A    -- saw as --

14        Q    Okay.

15        A    -- an issue with --

16        Q    Sure.

17        A    -- an elected official.

18        Q    Okay.  So -- so what you're saying is, if

19   there is, by statute or law or some other authority,

20   another way to make a complaint, you can file it that

21   way?

22        A    Exactly.

23        Q    And I would totally agree with that.  Okay.

24   So but it does say here, once again --

25        A    This -- this explains the --
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 1        Q    I'm not -- I'm not going back and forth --

 2        A    -- process.

 3        Q    -- to you.

 4        A    Yeah.

 5        Q    I'm -- I'll ask you questions.  The

 6   complaints from members of the public regarding elected

 7   or appointed -- appointed officials shall be submitted.

 8   What does shall mean?  Does shall mean must?

 9        A    It does.

10        Q    Okay.

11        A    If you're using this process, that's --

12        Q    Yes.

13        A    -- what it --

14        Q    So --

15        A    -- means, yes.

16        Q    So must be submitted.  Now, it doesn't say --

17   let me see, it says complaints from members of the

18   public regarding elected and appointed officials.

19   Complaints, all complaints.

20        A    No.

21        Q    Shall --

22        A    It doesn't say all --

23        Q    It says --

24        A    -- complaints.

25        Q    -- complaints -- does it --
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 1        A    It says --

 2        Q    Okay.  Let's just say it's ethics complaints,

 3   okay, well --

 4        A    Fine.

 5        Q    -- okay.  I'll -- I'll -- I'll --

 6        A    A complaint under --

 7        Q    -- agree with that.

 8        A    -- this process shall be --

 9        Q    Okay.  Under the --

10        A    -- filed on --

11        Q    To your knowledge, was --

12        A    -- the record with --

13        Q    -- there another process that we should be

14   aware of whereby --

15        A    Yeah, there's the California elections, the

16   California employment code and --

17        Q    Okay.

18        A    -- complaints filed under that.

19        Q    What --

20        A    Which are a different process.

21        Q    Could -- could you show me anywhere in the

22   record the other process by which Scott Barber and

23   Sergio Diaz filed their complaints?  Could I see that?

24   Could you show me anywhere in the record the

25   alternative process and the authority they used to file
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 1   their complaint?

 2        A    I -- I don't know that it's in the record,

 3   but I will tell you that the complaints that were filed

 4   by Mr. Barber and Chief Diaz were filed under the

 5   California elections code, not as complaints that the

 6   councilmembers that were complained against violated

 7   the city's Code of Ethics and Conduct.  They would have

 8   used the correct form as required if that was what they

 9   intended to do, and they clearly did not.

10        Q    So you're saying that members of the public

11   have options as to how they want to file their

12   complaint?

13        A    No.  Members -- members --

14        Q    Could I file a --

15        A    -- do --

16        Q    -- complaint that way?  Just curious.

17        A    No, because you're not a city employee.

18        Q    Okay.  So a city --

19        A    If you were --

20        Q    -- employee --

21        A    -- city employee and you were complaining

22   about another city employee --

23        Q    Okay.

24        A    -- you could use that.

25        Q    You can use the California elections code?
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 1        A    Yes, you can.

 2        Q    And is there --

 3        A    No, no, no.  Employment code, I'm sorry.  I

 4   misspoke.

 5        Q    Okay.  I was -- I didn't know what the

 6   elections code was covered for.  Okay.  California --

 7   and by that, you mean of course the -- the labor code

 8   which refers to hostile workforce environments,

 9   correct?

10        A    Among other things it does.

11        Q    Okay.

12        A    Yes.

13        Q    Okay.  And so you're familiar with hostile

14   workforce environments and -- and the law that regards

15   that, correct?  And if you're not, we can go to the

16   record and --

17        A    Yeah.

18        Q    -- we can look it up.

19        A    I'm -- I'm not familiar in detail, I can't

20   quote it, but yes I'm generally familiar with it.

21             MR. HUNTER:  Okay.  Let's -- let's actually go

22   to the record on that.  If we could turn to 898 of the

23   record.  Okay.  Is everyone there?

24             COUNCILMAN GARDNER:  Yes.

25             MR. HUNTER:  There's a part on the bottom
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 1   which says Mr. Meyerhoff, I hope, on your --

 2             COUNCILMAN GARDNER:  Uh-huh.

 3             MR. HUNTER:  Okay.  At the very bottom it's

 4   highlighted.  This says Mr. Meyerhoff -- and

 5   Mr. Meyerhoff for -- for folks reference was the

 6   attorney hired, not the investigator, but the attorney

 7   hired by the City of Riverside to provide legal counsel

 8   for them during this case.  And he says, I have been

 9   assisting the city as special counsel for this matter.

10   As the mayor mentioned, the complaints brought by the

11   city manager on behalf of the chief of police and one

12   of his subordinates alleged, amongst other things,

13   claims of hostile workforce environment, right?

14             And he goes onto explain the -- the code, I

15   believe, which Mr. Gardner is -- is referencing here,

16   under the California government code, as part of the

17   Fair Employment Housing Act, section 1290 -- 12 --

18   12940 of the government code, employers, including the

19   City of Riverside, are required to -- required to

20   conduct fair, prompt, and thorough investigations into

21   claims of hostile workforce environment, okay?

22             And that was one of the reasons that the

23   council authorized the investigation of an independent

24   third-party investigator, okay?

25   BY MR. HUNTER:

0023

 1        Q    So, Mr. -- Mr. Gardner, I agree with you, you

 2   are correct that a hostile workforce environment does

 3   need to be investigated by state law and can be filed

 4   under labor code, but that's all, okay, that was

 5   required, okay, all that was required.  There is no

 6   requirement under California code, unless you can

 7   provide me a specific example, you've given -- been

 8   given adequate time to prepare for this -- for this

 9   hearing today, there is nothing under California labor

10   code that says you have to investigate 407 complaints

11   of interference with the city manager's

12   responsibilities.

13             There is nothing in the labor code about

14   investigating ethics violations.  There's nothing in

15   the -- in the labor code about investigating Brown Act

16   violations, which were alleged unto the council by, I

17   believe, either Chief Diaz or -- or Scott Barber, city

18   manager at the time, Scott Barber.  So unless you can

19   provide me with actual evidence, you know, and I can't

20   find anything in the record where --

21             MEMBER HUERTA:  Is there a question coming?

22             MR. HUNTER:  Yeah.

23             MEMBER HUERTA:  This is becoming --

24   BY MR. HUNTER:

25        Q    Is there anything in the record that --
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 1   that -- that you could find outside of the hostile

 2   workforce environment that was required to be

 3   investigated in a certain way by state law?

 4        A    I don't know that there was anything that was

 5   required to be investigated in a certain way.  There

 6   was also no prohibition against investigating it that

 7   way.

 8        Q    Okay.  And -- and you guys had -- had a

 9   process that was established for -- for doing this,

10   correct, for investigating city councilmen, you had a

11   process, you had already discussed it and you had the

12   authority to do so?

13        A    I am not aware of a formalized process, not

14   by --

15        Q    So you kind of made up --

16        A    -- this or any other council --

17        Q    So you -- you made up --

18        A    -- for investigating a complaint like that.

19        Q    Okay.  So you -- you made up the process as

20   you went along?

21        A    We're getting into things that may or may not

22   have been discussed in closed session, and I cannot

23   address those.

24        Q    Okay.  Well, is there anything in the record,

25   to your knowledge, or anything you brought here today,
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 1   that would show a process by which you could -- you had

 2   the authority, it was a previously established process,

 3   whereby you had the authority to hold a hearing on a

 4   city councilmember and -- and possibly impose

 5   sanctions?  Is there anything in the record that shows

 6   that that was previously established?

 7        A    Not that I'm aware of, no.

 8        Q    Okay.  I'll -- I'll leave that as evidence

 9   that it didn't exist, okay?  That it was created on the

10   fly, okay?  And so once again I go back to the Code of

11   Conduct.  The only process I'm -- I'm aware of, and --

12   and maybe you could disagree -- you can disagree with

13   me if you want, by which --

14             MR. HUNTER:  Actually let's go to page --

15   let's go to page 113 of the record.  Now, these are

16   Code of Ethics complaints that were previously filed by

17   members of the public.  And as we know the members of

18   the public can include anyone, it could include any

19   person really that comes here to speak at the -- at

20   the --

21             COUNCILMAN GARDNER:  I'm sorry, Mr. Hunter,

22   I'm not --

23             CHAIRMAN HOUSE:  I'm sorry, yeah --

24             COUNCILMAN GARDNER:  -- seeing that on page

25   113.
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 1             CHAIRMAN HOUSE:  -- I'm not seeing that on 113

 2   either.

 3             MEMBER NELSON:  You mean page 119.

 4             MR. HUNTER:  Sorry, 119.

 5             MEMBER NELSON:  119 is where I have it.

 6             COUNCILMAN GARDNER:  119 appears to be a

 7   chart.

 8             MR. HUNTER:  Okay.  And it's -- just in case

 9   I'm off by a couple numbers here, and I think for all

10   these hearings, it's a couple pages off it seems.

11             MEMBER NELOSN:  Yeah, it's 119.

12             MR. HUNTER:  Yeah.  I'm actually looking at

13   the complaints that were filed on August 30th, 2010,

14   September 27, 2010, and March 15th, 2011.

15             MEMBER:  (Indiscernible).

16             CHAIRMAN HOUSE:  Yeah, that's --

17             MR. HUNTER:  Okay.  120.

18             CHAIRMAN HOUSE:  Or 115 on mine.

19             MEMBER:  (Indiscernible).

20             CHAIRMAN HOUSE:  Okay.  Yeah, we're with you.

21   BY MR. HUNTER:

22        Q    We've got, you know, Scott Barber and -- I'm

23   going to ask you a question here.  Scott Barber alleged

24   a charter 407 violation, correct, as part of his

25   complaint against Councilman Soubirous and Councilman
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 1   Davis?

 2        A    Mr. Hunter, I'm sorry, I'm not finding that,

 3   a complaint by Mr. Barber in this list.  I'm not saying

 4   it's not there, I'm just not yet finding it.

 5             MEMBER TUCKER:  I -- I believe -- I believe

 6   your question is not -- is -- is going to reference

 7   back to this, but it's not specifically on this page.

 8             MR. HUNTER:  Oh, no, it's not specifically on

 9   this page.

10             MEMBER TUCKER:  Yeah.

11   BY MR. HUNTER:

12        Q    To -- to your recollection, the -- the

13   Soubirous and Davis investigation centered, at least in

14   part, on charter section 407 violations, which was

15   interference with administrative services, correct?

16        A    I believe that was part of the --

17        Q    Yeah.

18        A    -- complaint, yes.

19        Q    Okay.  So I see a member of the public

20   towards the bottom of this page making a complaint

21   about charter 407, interference -- interference with

22   administrative services here, three of them.  I see

23   three different complaints, but it looks like two

24   groups that was adjudicated by the -- by the --

25        A    Yes, yeah.  I --
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 1        Q    -- ethics panel.

 2        A    I see them here.

 3        Q    So -- so --

 4        A    And that's because --

 5        Q    -- there was precedent --

 6        A    -- those were -- those were filed as a

 7   complaint under -- as a violation of the Code of Ethics

 8   and Conduct.

 9        Q    But there's -- there's --

10        A    Mr. Barber and Chief Diaz's complaints were

11   not filed as complaints of violation of the Code of

12   Ethics and Conduct, hence that process was not

13   followed.

14        Q    Okay.  So what you're saying is if you're a

15   member of the public, you have an option, you don't --

16   I -- I can file -- I can get a -- can I get an

17   investigator?  Could the council okay -- if I -- if I

18   wanted to bring my complaints a different way, would

19   the council okay maybe $100,000 for me to -- to -- to

20   investigate my complaints.

21             MEMBER WRIGHT:  Is your screen on, Mr.

22   Chairman?

23             CHAIRMAN HOUSE:  Yes, it is.

24             MEMBER WRIGHT:  She -- she as a question over

25   here.
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 1             MEMBER HUERTA:  As soon as Jason is done, I

 2   have a point of order.

 3             CHAIRMAN HOUSE:  Okay.

 4   BY MR. HUNTER:

 5        Q    You know, could I -- Mr. Gardner, can -- can

 6   I bring a complaint directly to the council that would

 7   absolutely positively be investigated using, you know,

 8   hundreds of thousands of dollars in city resources?  Is

 9   that -- that available to every member of the general

10   public?

11        A    The particular complaint was an employment

12   complaint.  And since you are not a city employee, you

13   could not make such a complaint.

14        Q    Okay.

15             CHAIRMAN HOUSE:  Now, I'm going to interrupt

16   you for just a moment, if I could, Jason, because

17   I've -- I've got a point of order here.

18             MR. HUNTER:  Sure.

19             MEMBER HUERTA:  I --

20             CHAIRMAN HOUSE:  Gloria, go ahead.

21             MEMBER HUERTA:  This is my first hearing, so

22   I'm not sure at what point we could ask questions.

23             MEMBER NELSON:  Deliberations.

24             MEMBER HUERTA:  Do we hold our questions to

25   the end?
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 1             MEMBER NELSON:  Deliberations.

 2             MEMBER HUERTA:  Okay.

 3             CHAIRMAN HOUSE:  Deliberations, yes.

 4             MEMBER HUERTA:  Thank you.

 5             CHAIRMAN HOUSE:  I'm sorry, Mr. Hunter.

 6   Please -- please go ahead.

 7             MR. HUNTER:  Okay.

 8   BY MR. HUNTER:

 9        Q    So you would agree though that looking at

10   this there is precedent for members of the public to

11   bring complaints of interference with administrative

12   services under the ethics code, there's precedence

13   there?

14        A    Certainly.

15        Q    Okay.  And so why wasn't, once the hostile

16   workforce complaint was investigated and duly dismissed

17   because --

18             MR. HUNTER:  And we can go into, if anybody

19   feels the need for me to go into hostile workforce

20   environment -- environment claims, I will again.

21   Hostile workforce environment claims basically say that

22   somebody was discriminated upon based upon color,

23   creed, religion, sex, et cetera, et cetera.  And maybe

24   I'll get it into the record a little bit later when I

25   do the introduction of evidence.
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 1   BY MR. HUNTER:

 2        Q    But why wasn't warrants -- Chief Diaz and

 3   Scott Barber -- once the hostile workforce complaint

 4   was readily dismissed, as it was clearly not a hostile

 5   workforce environment claim, why did the council feel

 6   the need to create a new process?

 7        A    The compliant was not filed as a complaint of

 8   the violation of the Code of Ethics and Conduct, so it

 9   wasn't followed, that procedure was not followed.  The

10   complaint was filed differently and a procedure that

11   the council was advised by the city attorney's office

12   as the proper mechanism, also the human relations

13   office was the proper method to investigate a complaint

14   filed under the labor code against a city employee.

15        Q    And how would a complaint like this be

16   adjudicated today in your opinion?

17        A    If it was filed as a complaint under the

18   labor code, I think a very similar process would be

19   followed.  If it was filed as a complaint of the

20   violation of the Code of Ethics and Conduct, the

21   procedure that you have been talking about would be

22   followed.

23        Q    Okay.

24             MR. HUNTER:  Now I'm going to make a request

25   at this juncture before the end that I get a subpoena
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 1   of my complaint against city executives, it should be

 2   Hunter versus Kerr and Dave Wright, circa 2012, which

 3   will show another similar complaint that was made that

 4   was not investigated, not nearly like Mr. Gardner would

 5   like to -- to insinuate.

 6             It was a hostile -- hostile workforce

 7   complaint with whistleblower complaints with it as

 8   well.  Only the hostile workforce complaint was

 9   investigated.

10             CHAIRMAN HOUSE:  Could -- could you repeat the

11   citation, please?

12             MR. HUNTER:  It's a 2012 complaint, Hunter

13   versus Wright and Kerr.  It was a complaint made that

14   had a hostile workforce environment --

15             MEMBER WRIGHT:  Thank you.

16             MR. HUNTER:  -- minor component to it, mostly

17   other complaints.  And if I could get that, I would

18   show this -- this -- this -- this panel that what

19   Mr. Gardner said is completely untrue, okay, but I need

20   to subpoena that.  I already request it via public

21   records, and I -- I am not able to get that -- that

22   document.

23             CHAIRMAN HOUSE:  I believe it is a part of our

24   process, and I'm -- I'm going it ask our counsel to --

25   to help me out with this; subpoenas are dealt with
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 1   during the earlier part of the hearing, the -- the

 2   technical --

 3             MEMBER NELSON:  It's -- it's my understanding

 4   it's at the end.

 5             CHAIRMAN HOUSE:  And well, we bring it up

 6   there and also at the end.  So I -- I would ask you to

 7   hold your request in abeyance until we reach

 8   deliberations.

 9             MR. HUNTER:  Okay, thank you.  All right.  So

10   let's talk about comments you made to the Press

11   Enterprise at the time.  If we could go to page 36 of

12   the record.  And the third paragraph down are comments

13   purportedly made by you.

14   BY MR. HUNTER:

15        Q    It says Gardner said the council should

16   address the matter, but he added that the council's

17   response could be to disagree with the investigator's

18   conclusion, take no action, or censure or otherwise

19   punish Davis.  Okay.  So are these your comments?

20   Do -- do you -- I mean, does this -- would you

21   disagree?  Would you say that you've been misquoted or

22   you've -- these -- these are incorrect?

23        A    I -- I do not know if that is an accurate

24   quote.  I think those were --

25        Q    And there's a (indiscernible) --
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 1        A    I'd have to --

 2        Q    -- as well?

 3        A    I'd have to go back and -- and review the

 4   entire context.

 5        Q    Okay.  I'm presenting it as evidence that --

 6   of -- of an article that exists, okay?  The -- it says

 7   below --

 8        A    I don't dispute the article exists.

 9        Q    Yeah, okay.  The -- the -- the issue with not

10   just doing anything is that the investigation is

11   taking -- and this is actual quotes, the investigation

12   is taking place and there's a conclusion of the

13   investigator, which is public; I don't think the

14   council just says, oh, never mind, I think the council

15   has to do something.  And once again I go back to,

16   okay, so I -- I don't see -- you haven't provided me

17   with any evidence whatsoever of any alternative

18   complaint process outside of investigating a hostile

19   workforce environment.

20             You've -- you've already said you've created

21   the process more or less on the fly, and now you're

22   saying here in this article that you -- you have the

23   right to hear Councilman Davis, hear the complaint,

24   adjudicate it, and censure or otherwise punish --

25   punish Davis, similar to what had been previously done
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 1   to or suggested to be done to Councilman Soubirous,

 2   okay?

 3             So you were, obviously thought that the

 4   council had some authority to have these trials and

 5   to -- and to -- and to punish councilmembers, right?

 6   You -- I assume you thought they had the authority to

 7   do that.

 8        A    You can assume anything you'd like, sir.

 9        Q    Okay.  Do you -- did you -- did you think at

10   the time that you had those powers?

11        A    The council has the authority to censure

12   another councilmember.  The council has the authority

13   to strip a councilmember of committee assignments.

14   That would be up to the council whether it wished to do

15   that in any particular case.

16        Q    Okay.

17        A    There -- there are limited remedies for the

18   council to take if they believe that a fellow member

19   has done something inappropriate.

20        Q    So you would agree that on page 42 of the

21   record it says, towards the very end it says, after

22   careful consideration and deliberation concerning the

23   facts, conclusions, recommendations set forth in the

24   report, as well a consideration of any information, a

25   response provided by Councilman Soubirous, the council
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 1   may consider any of the following response thereto.

 2   You can take no action, public censure, removal from

 3   chairmanships, removal from committee assignments,

 4   removal from mayor pro tem.

 5             You -- you agreed at the time that the

 6   council had could do any of those; isn't that right?

 7        A    I don't see my signature on that piece of

 8   paper.

 9        Q    Okay.  It's -- it's not on there, but you

10   just said that the council could -- you --

11        A    There -- there are a variety of things that

12   the council can do --

13        Q    Okay.

14        A    -- if it believes that a fellow councilmember

15   or the mayor, for that matter --

16        Q    Are there any --

17        A    -- has done something inappropriate.

18        Q    Sure.  Are there -- do you -- would you agree

19   that with -- with those statements down there they

20   could do, that the council could do any of those things

21   if it wanted to?

22        A    The council can only remove a member from

23   regional organizations that the council has appointed

24   that person to.  If, for example, they were appointed

25   by Western Region Council of Governments, the council
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 1   would not have the authority to undo that appointment.

 2        Q    Okay.  But the rest of them they can do

 3   that's on the list, right?

 4        A    If it's a council appointment, yes --

 5        Q    All right.

 6        A    -- they could.

 7        Q    And -- and could you -- so you -- but -- but

 8   you agree that the council had -- had the authority at

 9   the time to take any of these -- these actions that are

10   stated there?

11        A    And it does today.

12        Q    Okay.  And can you show me the authority, the

13   actual document, I want a hard document -- and

14   remember, you had time to prepare for this hearing

15   today, you had months.  Could you show me where the

16   actual authority is for you guys to take those actions?

17        A    I don't have a document that says that in my

18   possession, no.

19        Q    Okay.  It doesn't exist.  Or you say it does.

20   You -- you say -- okay.  You say you don't have it.  I

21   say that that document does not exist.  There's no

22   evidence of that document existing that I am aware of.

23   So --

24        A    I -- I would point out, Mr. Hunter, there are

25   things that neither of us are aware of that do, in
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 1   fact, exist.

 2        Q    But you were aware that we were having a

 3   hearing today, correct?

 4        A    Oh, yes.

 5        Q    And you were aware that you needed to bring

 6   your evidence today, right?

 7        A    I don't see any need to provide that

 8   particular piece --

 9        Q    And --

10        A    -- of evidence.

11        Q    And -- and you were aware that I was going to

12   be asking questions about the process by which you had

13   a hearing and were going -- going to decide on what

14   punishments to direct onto your fellow councilmembers,

15   correct?  And you brought no evidence, correct, showing

16   any of that authority?

17             CHAIRMAN HOUSE:  Mr. -- Mr. Hunter, can I

18   interrupt you for just a moment, sir?  It sounds like

19   to me you are trying to get your witness to prove

20   himself innocent, whereas I believe your role here is

21   to prove him guilty.  We're assuming his innocence.

22             MR. HUNTER:  Well, I don't think guilty or

23   innocence is the correct words here we want to use.

24   It's either sustaining the allegations or -- or not,

25   right?  But I mean, I'm giving Mr. Gardner ample
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 1   opportunity to provide a document to back up the claims

 2   he's making, and he cannot seem to provide any evidence

 3   whatsoever that this authority that he seems to think

 4   he has exists.

 5             He was well aware of what the nature of this

 6   hearing was today and should have brought that here.

 7   That's what I'm -- that's the point I'm making.

 8             MEMBER:  (Indiscernible).

 9             MEMBER HUERTA:  I would like to remind

10   Mr. Hunter that I do believe that it is your

11   responsibility to prove, and not any other complainant

12   or respondents' responsibility to disprove your -- or

13   disprove your statements.  So if indeed you wished to

14   have that evidence, you should have asked for it, made

15   it clear that it was your request to have that document

16   present.  That's my position.

17             MR. HUNTER:  Ms. Huerta, I can't prove a

18   negative.  I can't prove that something doesn't exist,

19   right?  I can't prove that something doesn't exist.  I

20   can't prove -- provide a document of something that

21   doesn't exist.  I -- that's -- I just can't.  So all I

22   can do in the -- in the contrary is say, well, if

23   you've got that document, I couldn't find it, I

24   couldn't introduce it into evidence, if you've got that

25   document with that authority to hold this process and
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 1   to issue these punishments, please show it to me; and I

 2   don't see one, so I'm going to have to go on the

 3   assumption it does not -- well, the assumption it does

 4   not exist, folks.

 5             It's plain and simple.  Okay.  You can get up

 6   there and state whatever you want.  Bring the evidence.

 7   I brought mine.

 8             Okay.  So let's go back to that -- that

 9   council document once again on February 22nd, 2014.

10             MEMBER:  (Indiscernible).

11             MR. HUNTER:  Yeah, it's on page --

12             CHAIRMAN HOUSE:  It's --

13             MR. HUNTER:  I think it would be on page,

14   maybe, 41 of the record.  City council memorandum.

15   Hearing on the investigation of complaints against

16   Councilmember Mike Soubirous for administrative

17   interference and harassment.  That document.

18   BY MR. HUNTER:

19        Q    It reads in here, it says that -- if you go

20   down to background -- and I -- I -- oh, I think I'll --

21   I'll read the recommendation first.  I think that is

22   important to -- for -- for everyone to hear, that the

23   city council conduct a hearing to consider the results

24   of an investigation of the complaints or any

25   information submitted in response thereto by Councilman
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 1   Soubirous so take whatever action, if any, that the

 2   council deems appropriate.  That's what the -- the

 3   meeting was about.

 4             At the hearing in the official transcript,

 5   and I could -- I could point it out, I might go to it

 6   later when I get over the, start looking at the

 7   evidence and --  and get you off of there, I don't want

 8   to keep you up there the whole time.  Councilman Davis

 9   states that the complaint against Councilman Soubirous

10   was already adjudicated prior to even convening the

11   hearing.  Is that -- is that true to your recollection?

12        A    Mr. Hunter, if that were, in fact, the case,

13   it would have occurred in closed session.  And as you

14   know, I cannot discuss what occurred or didn't occur in

15   closed session.

16        Q    Okay.  But -- but if there was a vote, that

17   would have to be disclosed, correct?

18        A    If there was a vote that was a final action

19   of the council on an item, typically they are reported.

20   I'm not sufficiently familiar with the requirements for

21   reporting each and every action of the council taken in

22   closed session.  Some are preliminary actions and are

23   not reported out, it's not a reportable action.  Others

24   are reportable.

25        Q    Okay.
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 1             MR. HUNTER:  So let's go to page, I believe

 2   it's 59, I'm hoping it's 59 of the record.  It's the

 3   Brown Act.  And it's the section under 54957.1.

 4   BY MR. HUNTER:

 5        Q    And it -- it states there, Councilman

 6   Gardner, it states, the legislative body of any local

 7   agency -- and is the City of Riverside a local agency?

 8             MEMBER WRIGHT:  Pardon me.  Hold on.  I'm

 9   finding it on 65.  I'm finding -- on 65.

10             MR. HUNTER:  Okay.  So it's on plus six this

11   time.  Last time it was plus two.  Plus six.

12             MEMBER NELSON:  Okay.

13             CHAIRMAN HOUSE:  Yeah.

14             MEMBER NELSON:  Page 65.

15             COUNCILMAN GARDNER:  Okay.  I believe I have

16   that section.

17   BY MR. HUNTER:

18        Q    It says, the legislative body of any local

19   agency -- now, in your opinion would that be the city

20   council of the City of Riverside?  Would that -- would

21   that include -- include the city council of the City of

22   Riverside?

23        A    Yes, it would.

24        Q    Okay.  -- shall publicly report any action

25   taken in closed session in the vote or abstention on
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 1   that action of every member present, okay?  So you have

 2   to publicly report any action that you've taken,

 3   publicly report any action, any vote you've taken.

 4   It's got to be reported out.

 5        A    It might be worth reading the remainder of

 6   that section.  It does say, as follows.

 7        Q    Uh-huh.

 8        A    And it lists a variety of actions which need

 9   to be reported.

10        Q    Okay.  Those -- those are how -- and -- and

11   those, I -- I agree with you, it shows you if you're

12   reporting on certain subjects --

13        A    Uh-huh.

14        Q    -- this is how you would report out on them.

15        A    Uh-huh.

16        Q    It's not all inclusive, you would agree?  I

17   hear the city -- the city attorney report all sorts

18   things that are not included in this list regularly out

19   of closed session these days.  So this is not an

20   inclusive list, all inclusive.  You can report other

21   things as long as you report any action publicly, a

22   vote that you've --

23        A    I'm going to --

24        Q    -- taken.

25        A    -- disagree with your interpretation.  I
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 1   believe that the section needs to be taken as a whole

 2   and that those things that are listed after the words,

 3   as follows --

 4        Q    Uh-huh.

 5        A    -- are the actions that need to be reported.

 6   If an --

 7        Q    If you're --

 8        A    -- action --

 9        Q    -- reporting those actions.

10        A    If an action doesn't meet one of those

11   criteria, it's not a reportable action.

12        Q    Oh, okay.  Now, does the city attorney

13   currently report when you hire attorneys to do work on

14   cases?

15        A    Not out of closed session typically, no.

16   Some -- it depends on -- on -- it depends on the

17   circumstances.

18        Q    Okay.

19        A    Sometimes -- sometimes he does; sometimes he

20   does not.

21        Q    All right.  That's not what the record and

22   the evidence will show, just for when we get back into

23   the evidence part of this case again.  We'll -- we'll

24   show that the council -- the city attorney routinely

25   reports anything they vote.  They voted -- they --
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 1   they -- how about this one, did the city attorney

 2   report that the city council approved a three percent

 3   salary increase for the city clerk affecting the next

 4   pay -- pay period back in January -- January of this

 5   year, January of 2015?

 6        A    No, no.

 7             MEMBER TUCKER:  Point of order.  We seem to be

 8   drifting into a wide variety of -- of different topics

 9   and -- and supposeds.  I -- I would like for us to

10   stick to the issue which occurred in 2014 --

11             MR. HUNTER:  Sure.

12             MEMBER TUCKER: -- not -- not what's common

13   practice now or -- or any of that.  It -- this is about

14   what were the decisions made in 2014.

15             MR. HUNTER:  Yeah, and I think --

16             CHAIRMAN HOUSE:  We do seem to be kind of

17   drifting afield on this --

18             MR. HUNTER:  Okay.

19             CHAIRMAN HOUSE:  -- Mr. Hunter.

20             MR. HUNTER:  I'll -- I'll tell you --

21             CHAIRMAN HOUSE:  If you could --

22             MR. HUNTER:  I'll tell -- I'll --

23             CHAIRMAN HOUSE:  -- please.

24             MR. HUNTER:  Yeah, I'll tell you where I'm

25   going with this.  I'm going with the sort of excuse
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 1   that the only thing that we're required to report out

 2   of closed session are things that are listed on this

 3   page here.  And what I'm trying to prove is that that

 4   is completely untrue.  It is not the standing city

 5   practice.  They report on all sorts of things that are

 6   not included on this list out of closed session all the

 7   time, okay?

 8             MEMBER TUCKER:  And again I would suggest that

 9   in the context of 2014, not in the context of 2017.

10   What is the context in 2014?

11             MR. HUNTER:  Okay.  I don't -- I don't think

12   the Brown Act changed between 2014 and 2017.

13             MEMBER TUCKER:  Continue -- you continue to

14   talk about common practice, but you -- you're using

15   current examples.  Stick to the -- stick to the what

16   occurred in 2014.

17             MR. HUNTER:  Okay.

18             MEMBER TUCKER:  What was -- what was the

19   situation in 2014.

20             MR. HUNTER:  Okay.  Let's go to page -- you

21   said it was plus six, I believe, so page 68 of the

22   record.  And it should be under section 54957.7.  And

23   it's (b).  And it reads, after closed session, the

24   legislative body shall reconvene into open session

25   prior to adjournment and shall make any disclosures
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 1   required by the section I just read to you previously,

 2   okay?

 3             So I guess the -- the point of that is, is

 4   that any action taken, once again it doesn't say some

 5   actions, it says any action, any action, all actions,

 6   must be reportable immediately upon reconvening out of

 7   closed session.  That is the law.

 8             MEMBER:  (Indiscernible).

 9             CHAIRMAN HOUSE:  Okay.

10             MR. HUNTER:  So let's get into what happened,

11   let's get into the timeline of leading up to the

12   hearing.

13             CHAIRMAN HOUSE:  Mr. Hunter, has the

14   councilman seen this before today?

15             MR. HUNTER:  It's just a calendar.  It's not

16   evidence.

17             CHAIRMAN HOUSE:  I asked a question, sir.

18             MR. HUNTER:  I don't believe so.

19             CHAIRMAN HOUSE:  Then he's not been noticed on

20   it.

21             MR. HUNTER:  No.

22             CHAIRMAN HOUSE:  And I don't think therefore

23   it's -- it's admissible in this procedure.

24             MR. HUNTER:  It's not a -- it's not evidence.

25   It's just a calendar.  I'm using it to structure the
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 1   talk.

 2             CHAIRMAN HOUSE:  I'm going to ask city

 3   attorney on this one.

 4             MR. HANSEN:  Informal rules of evidence apply,

 5   and the chair has final decision on all evidentiary

 6   matters.

 7             MEMBER NELSON:  My issue would be consistency

 8   amongst the fairness to other councilmen.  We've

 9   allowed it before.

10             CHAIRMAN HOUSE:  All right then, let's go

11   ahead.

12             MR. HUNTER:  Now back on the -- sorry to

13   jostle around here, because I'm trying to make an

14   argument with evidence that's located all over the map,

15   but if we could go back briefly to the memo of

16   July 22nd, 2014, again, that would be on page -- and I

17   believe I have this correct -- it would be page 41.  It

18   says on April 1st -- I'm in the background -- 2014, the

19   city council, with Councilman Soubirous excused and

20   Councilman Davis absent, unanimously, unanimously,

21   everyone directed that an independent investigation

22   immediately be commenced as required by state law and

23   city policy.

24   BY MR. HUNTER:

25        Q    This is an official council memo written
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 1   by -- now, your name is not on it, I'll -- I'll agree

 2   to that, but by the mayor pro tem, the incoming mayor

 3   pro tem and Mayor William Rusty Bailey.  Does that

 4   statement line up with your recollection of events that

 5   occurred?

 6        A    I don't know about the dates.  Yeah, I -- I

 7   don't know about the dates.

 8        Q    Okay.  But a -- but a vote took place to

 9   conduct an investigation and --

10        A    That's what this --

11        Q    -- and --

12        A    -- says.

13        Q    Okay, okay.  So you're not denying it, okay.

14   Page, and I'm hoping I'm right, 10 of the record is an

15   article entitled, city investigating second councilman.

16   And it says there Councilman Davis -- this is by the

17   Press Enterprise by Alicia Robinson.  It states,

18   Councilman Paul Davis is the subject of the latest

19   probe which council voted to pursue in an April 22nd

20   closed-door session according to a letter to Davis from

21   an outside law firm overseeing this investigation.

22             So this was the second vote that happened in

23   closed session to hire an investigator into another

24   city councilman.  Would this be to your recollection of

25   what happened, there was a vote to hire a second
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 1   investigator?

 2        A    I am not going to comment on what did or

 3   didn't occur in closed session.

 4        Q    Okay, okay.  Well, I'll just -- I'll just,

 5   I'll introduce that, I guess, as -- as evidence and you

 6   don't have to comment on a vote that has to be -- I

 7   just, you know, I just read the Brown Act which says

 8   that all -- any actions taken have to be --

 9        A    No.  It does not --

10        Q    -- reported out of --

11        A    -- say that any actions taken by a

12   legislative body must be reported.  It says that those

13   actions that are required to be reported must be

14   reported -- reported immediately following a closed

15   session.

16        Q    Well, let's get back to the actual language

17   of the Brown Act here.  So let's -- let's -- you don't

18   have to skip back there.  I'm going to read actually

19   verbatim, not your paraphrasing of the Brown Act.

20   Let's read it verbatim.  It states, Mr. Gardner --

21   Gardner, the legislative body of any local agency,

22   shall, must -- okay, I didn't -- must is mine -- shall

23   publicly report any action taken in closed session and

24   the vote or abstention of that action of every member

25   present.
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 1             That's what it says.  That's the exact --

 2        A    It goes on after that though.

 3        Q    It says, as follows, assuming that you took

 4   those actions --

 5        A    No.

 6        Q    -- that's how you'd report it.  Exactly.

 7   That's exactly what it means.

 8             COUNCILMAN GARDNER:  That's your

 9   interpretation.

10             MEMBER TUCKER:  Mr. Chairman, point of order

11   again.

12             CHAIRMAN HOUSE:  Go ahead, sir.

13             MEMBER TUCKER:  Mr. Hunter is -- is supposed

14   to be presenting his case to the five people sitting up

15   here and -- and not in an argumentative --

16             MR. HUNTER:  Okay.  I'm sorry.

17             MEMBER TUCKER:  -- debate with -- with

18   Councilman Gardner.  Just you know, present your facts

19   and -- and allow us to deliberate.

20             MR. HUNTER:  Okay.

21             COUNCILMAN GARDNER:  Mr. Chairman, while we're

22   on facts, with reference to the calendar page that's up

23   on our screens, I have no objection to the calendar

24   page, itself.  I will even agree that the handwritten

25   one, two, and three, the next three dates after the
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 1   30th of April are accurate.  The notations on that page

 2   are something I've not seen, I don't know anything

 3   about.  I cannot tell you whether they are accurate or

 4   not, and I object to them being presented.

 5             CHAIRMAN HOUSE:  Comment?

 6             MR. HUNTER:  That's fine.

 7             MEMBER NELSON:  Which notation specifically?

 8             COUNCILMAN GARDNER:  The handwritten notations

 9   throughout the page.  It's -- it's saying that Brown

10   Act violations occurred.  I disagree with that.

11             MEMBER NELSON:  That's --

12             COUNCILMAN GARDNER:  It's -- it's listing

13   things that Mr. Hunter apparently believes happened on

14   certain dates.  I -- I am unable to say whether that is

15   accurate.  It's -- it was portrayed as being simply a

16   calendar page.  It is more than that.

17             MEMBER NELSON:  I would agree that we should

18   eliminate the allegation of the Brown Act violations

19   per se, in that I don't think Mr. Hunter has yet to

20   introduce --

21             MR. HUNTER:  That evidence --

22             MEMBER NELSON:  -- in this hearing --

23             MR. HUNTER:  -- I haven't, you're right.

24             MEMBER NELSON:  -- in this hearing that things

25   occurred on 4/22, such as minutes approved, and on 4/8
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 1   that minutes approved.  I think we're molding multiple

 2   hearings into one.

 3             CHAIRMAN HOUSE:  Yeah, I agree.  It need -- it

 4   would need to say, if anything, alleged Brown Act

 5   violations.  And you're making references, as my

 6   colleague has said, to items that you have not proven.

 7             MEMBER NELSON:  In this hearing.

 8             CHAIRMAN HOUSE:  In this hearing.  But again

 9   this is the only hearing that counts right now.

10             MEMBER NELSON:  (Indiscernible).

11             MR. HUNTER:  Okay.  I'd like to -- well,

12   maybe, we'll see how it works.  I've got a couple

13   more --

14             CHAIRMAN HOUSE:  Let's -- let's go ahead and

15   take the calendar down, please.

16             COUNCILMAN GARDNER:  Thank you.

17             MR. HUNTER:  All right.  Without a calendar

18   it's going to be a little more difficult to follow this

19   of course, because we are not -- you know, but I'll --

20   I'll do my best.

21             MEMBER WRIGHT:  Mr. Chairman, point of order.

22             CHAIRMAN HOUSE:  Go ahead, sir.

23             MEMBER WRIGHT:  We've been, by my

24   recollection -- by my guess here, listening to exchange

25   between complainant and respondent for well over
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 1   45 minutes.  Do we have a timeline in terms of how long

 2   this is going to take to present?

 3             CHAIRMAN HOUSE:  No, sir, actually we don't,

 4   but we can certainly set one.

 5             Mr. Hunter, as -- as my -- as my colleague

 6   has pointed out, you've been at this for about

 7   45 minutes.

 8             MR. HUNTER:  Uh-huh.

 9             CHAIRMAN HOUSE:  About how much longer, sir,

10   would you say you're -- you're going to be?

11             MR. HUNTER:  I would say 30 minutes tops.

12             CHAIRMAN HOUSE:  Okay.  It's 2:30.  At five

13   minutes to 3:00, we will discuss how much further we're

14   going to go.

15             MEMBER WRIGHT:  Could I ask for a five-minute

16   recess?

17             CHAIRMAN HOUSE:  Certainly.  We can take a

18   five-minute recess, and that will push you up to 3:00.

19        (Off the record - 2:30:32 p.m.)

20        (On the record - 2:35:27 p.m.)

21             CHAIRMAN HOUSE:  That was just five minutes

22   for our five-minute break, so we're going to come back

23   into session and go on the record.

24             And, Mr. Hunter, if you'll please continue.

25             MR. HUNTER:  Hi there.  As -- as we open up,
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 1   now that I understand how I'm not going to be able to

 2   present my case effectively because I won't be able to

 3   ask questions and have the witness read public records

 4   easily accessible, these are public records, judicially

 5   notice -- noticeable materials, off of the projector

 6   screen, I'd like to read the rules for this hearing,

 7   okay, to you.  And this is on the city's website when I

 8   filed this complaint.

 9             It says, complaints arising from facts

10   occurring to -- prior to May 5th, 2016, will be heard

11   by the Board of Ethics pursuant to the provisions of

12   the prior Code of Ethics and Conduct.  Okay.  Now, in

13   the prior Code of Ethics and Conduct, you could present

14   your evidence at any time.  And so if we want to go

15   down this path, then I will file an objection that we

16   are -- are not following verbatim what was given to me

17   as to the rules as to how I was going to be able to

18   allowed to proceed with this -- this hearing.

19             And I'll bring that to the council as a

20   technicality that -- and I was willing to work around

21   it, as well as -- as long as I was allowed to make my

22   case effectively and efficiently by having Mr. Gardner

23   read judicially -- judicially noticeable materials,

24   which are public records of fact.  Now that you're

25   saying that I can't introduce anything that wasn't
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 1   previously put into part of the record, I'll -- I'll

 2   lodge my objection at this time.

 3             COUNCILMAM GARDNER:  Mr. -- Mr. Chairman,

 4   could we ask the city attorney for some counsel on what

 5   the process previously laid out or the process for the

 6   prior Code of Ethics and Conduct hearings was?  Because

 7   I don't recall there being anything written that says

 8   what Mr. Hunter just said.

 9             CHAIRMAN HOUSE:  It might be a good time for

10   some clarification.

11             Bob.

12             MR. HANSEN:  (Indiscernible).

13             CHAIRMAN HOUSE:  And I got Jeff here.  Do you

14   want to go ahead, Jeff?

15             MEMBER WRIGHT:  Under rule 9, prehearing

16   exchange of evidence, there are three points made that

17   are very clear about what can and -- what is and is not

18   admissible.  Before a hearing panel, new documents on

19   the day of a hearing, are nowhere in sight here.

20             MR. HUNTER:  I don't see rule 9.

21             MEMBER WRIGHT:  Rule 9 --

22             MR. HUNTER:  -- under the old Code of Ethics.

23             MEMBER WRIGHT:  Rule 9 of the Board of Ethics

24   hearing rules and procedures, Mr. Hunter.

25             MEMBER:  (Indiscernible).
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 1             MR. HUNTER:  What -- what resolution --

 2             MEMBER WRIGHT:  Dated -- there -- the -- the

 3   memorandum is dated January 15th, 2017.  My

 4   understanding is that we are in session hearing under

 5   an old council resolution, but according to rules set

 6   by this Board of Ethics.  And this Board of Ethics set

 7   those rules in January preliminary to your filing

 8   complaints.  You've had access to these rules, and

 9   you've been aware of them.

10             MR. HUNTER:  I -- I read to you --

11             MEMBER WRIGHT:  Have you not?

12             MR. HUNTER:  I read to you what's on the --

13   the -- the city clerk's website.  As I said, you can

14   rule anyway you want, it's just leaving me for appeal

15   to the council.

16             MEMBER WRIGHT:  Well, I guess we're assuming

17   that you're going to be appealing any decisions that

18   are made here that aren't in your favor, so I -- I

19   don't know what to say about that other than we've been

20   operating in -- in the hearings that I've been a part

21   of, we've been operating according to these rules that

22   were adopted in open session with you present in the

23   audience, in fact.

24             MR. HUNTER:  And -- and -- and I believe that

25   at every single other previous hearing I was allowed to
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 1   show those documents up on the screen, Mr. Wright.  So

 2   for any sort of --

 3             MEMBER WRIGHT:  Well --

 4             MR. HUNTER:  The precedent has been set and

 5   that's how these hearings have been conducted, three

 6   previous with no objections.

 7             MEMBER WRIGHT:  Well, if we're going to have a

 8   colloquy, Mr. Hunter, then I would simply say that the

 9   objection has been raised that your calendar is

10   pejorative and perhaps isn't sufficient and each

11   hearing is operated differently under the rules.  So

12   I -- I don't know what to say to you except maybe you

13   should take a pen and scratch out per se.

14             MR. HUNTER:  Okay.  I believe other things

15   were not allowed in turn.  Let's -- let's get to my --

16   let's get to my documents.  It wasn't just the

17   calendar.  It was also the signed appointment -- Code

18   of Ethics and Conduct and official certification that

19   was signed by Councilman Gardner that was also not

20   allowed.

21             MEMBER WRIGHT:  Point of order, Mr. Chairman.

22             CHAIRMAN HOUSE:  Yes, Mr. Hunter.

23             MEMBER WRIGHT:  There -- there -- there --

24   there was a ruling made on that.  It was a new document

25   that you sought to introduce in -- in -- in -- in
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 1   contradiction to rule 9 of our rules of hearing -- of

 2   evidence -- of hearing.  I -- I don't know how other --

 3   how -- how to take it any simpler than that.  You can't

 4   introduce new documents.

 5             CHAIRMAN HOUSE:  Mr. Hunter, is this document

 6   before us already been submitted in our 1,033-page

 7   packet?

 8             MR. HUNTER:  I don't believe so, but it has

 9   been submitted to previous panels.

10             MEMBER WRIGHT:  Again, we -- we have, in other

11   hearings, to the extent that it's relevant to this

12   discussion, and I'm not sure it is, but to the extent

13   that it might be relevant to this discussion, we have

14   allowed a calendar of events to be shown and discussion

15   about that.  Panel members and -- and Councilman

16   Gardner made objection to a conclusion drawn on that

17   document.  I think that's a legitimate point to make.

18   Mr. Hunter --

19             MR. HUNTER:  I --

20             MEMBER WRIGHT:  -- has been given an

21   opportunity to correct it and seems to want to have an

22   argument about it.

23             MEMBER NELSON:  I -- I -- I think we have a

24   few items in discussion, and maybe I'm getting

25   confused.  There's an objection to the conclusion that
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 1   there's a Brown Act violation of which the chair said

 2   should be removed, that caveat.

 3             MR. HUNTER:  On the -- on the calendar.

 4             MEMBER NELSON:  Then -- on the calendar.  The

 5   next question is, are city council minutes in our

 6   packet, and I'm seeing those in our packet.  Okay.  And

 7   so the third one is, was the signed ethics compliance

 8   paper, whatever you want to call it in the packet, and

 9   the answer was, we did not see that in the packet.

10             MR. HUNTER:  That is correct.

11             MEMBER:  (Indiscernible).

12             MEMBER NELSON:  That's where I'm looking.  I'm

13   seeing city council minutes, and I'm looking for these.

14             MEMBER:  (Indiscernible).

15             MEMBER HUERTA:  Could we take these minutes

16   down while we're researching whether or not it's

17   already been submitted as evidence.

18             MEMBER NELSON:  Here's what I'm finding, and

19   just if anyone thinks I'm wrong, I don't mind,

20   October 21st, 2014, agency minutes in the packet.

21             CHAIRMAN HOUSE:  What page do you have there,

22   sir?

23             MEMBER NELSON:  Page 126.

24             CHAIRMAN HOUSE:  Minutes for December 1st,

25   2015, in my packet.
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 1             MEMBER NELSON:  Okay.  I'm also showing the

 2   November 10th minutes on page 127.  Each packet varies

 3   a little bit.  Okay.  I'm showing the revised

 4   August 28th, 2012, the July 22nd city council minutes.

 5   And that's what I have found so far.  That was about

 6   what you were saying.

 7             MEMBER:  (Indiscernible).

 8             CHAIRMAN HOUSE:  And I'm not showing all of

 9   those at all.

10             MEMBER TUCKER:  Well, if we start on

11   (indiscernible).

12             MEMBER NELSON:  He -- he's concurring to exact

13   (indiscernible).

14             MEMBER TUCKER:  (Indiscernible).

15             MEMBER NELSON:  Yeah.

16             CHAIRMAN HOUSE:  Again -- again my 126 is

17   December 1st, 2015.

18             MEMBER TUCKER:  Our -- yeah, our 126

19   (indiscernible) is October 21st.

20             MEMBER NELSON:  Sadly the paper and the online

21   don't exactly match.  That's where -- I think I was off

22   nine pages, something like that, when I go see it

23   online.

24             CHAIRMAN HOUSE:  Okay.  I've got the

25   October -- we're looking for which one, the 21st?
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 1             MEMBER TUCKER:  So here -- here's what's --

 2   here's what's in our paper version, and it seems to

 3   match up with what's on -- on Keith's.  On 126, you

 4   have October 21st.

 5             CHAIRMAN HOUSE:  Okay.

 6             MEMBER TUCKER:  On 127, you have November --

 7   November 10th.  On 129 you have February 23.

 8             CHAIRMAN HOUSE:  Okay.

 9             MEMBER TUCKER:  On 130 you have December 1st.

10   And on 131 you have December 1st.  And no place can

11   I -- have I ever found the -- the one that was on the

12   screen previously.

13             MR. HUNTER:  I'd like call to the -- the

14   ethics panel a notice that you were also provided with

15   this of events that occurred on these days that I'm

16   going to be -- be showing you what happened.  We can

17   play the entire disc, if you'd like, into the record.

18             MEMBER WRIGHT:  (Indiscernible).

19             CHAIRMAN HOUSE:  Does it show it on the disc?

20             MEMBER WRIGHT:  It shows it.

21             MEMBER NELSON:  The city council meeting audio

22   is December 23rd, 12/1/2015, 9/23/2014, June 24th,

23   2014, April 1st, 2014, August 11th, 2015, October 21st,

24   2014, July 22nd, 2014, April 22nd, 2014, and

25   August 28th, 2012.  And then the stand alone is
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 1   July 22nd, 2014.

 2             CHAIRMAN HOUSE:  Okay.

 3             MR. HUNTER:  Okay.

 4             CHAIRMAN HOUSE:  So we don't have it.

 5             MR. HANSEN:  Yes, you do.

 6             MEMBER NELSON:  I think you do.

 7             CHAIRMAN HOUSE:  Okay.  So we do have it,

 8   okay.

 9             MR. HUNTER:  Okay.  So let's -- let's --

10   let's --

11             CHAIRMAN HOUSE:  All right.  Let's go ahead.

12             MR. HUNTER:  Let's put it up.

13   BY MR. HUNTER:

14        Q    Councilman Gardner, could you please read

15   the -- the title of this document?

16        A    As near as I can tell it says, redevelopment

17   agency Housing Authority minutes Tuesday, April 1,

18   2014, 2:00 p.m.

19        Q    Okay.  And --

20        A    There may be something above that, I can't

21   see the top.

22        Q    I think it says city council.  I'm not -- I

23   can't --

24        A    That -- that would not be unusual for it to

25   say that.
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 1        Q    Yep, okay.  And you -- you -- you read the

 2   date as well, correct, April 1st?

 3        A    It says April 1, 2014.

 4        Q    Yep.  Could you read what it says under city

 5   attorney report on closed sessions?

 6        A    The city attorney announced that there were

 7   no reportable actions taken on the closed session held

 8   earlier in the day.

 9        Q    Okay.  Do -- do you -- do you -- earlier --

10   previously we talked about statements in the Press

11   Enterprise -- statements actually on council memos by

12   three of your colleagues stating that a vote was taken

13   on this day.  Do you remember a vote being taken on

14   this day?  Just out of curiosity.

15        A    I am unable to discuss what may or may not

16   have occurred in closed session.

17        Q    Okay.

18        A    The minutes would indicate nothing

19   reportable --

20        Q    Okay.

21        A    -- occurred in that closed session.

22             MR. HUNTER:  Could we get to the next -- the

23   next page, please?

24   BY MR. HUNTER:

25        Q    And all this is, is the approval of the --
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 1   the minutes, right?  Could you read the very top where

 2   it says under minutes?

 3        A    Minutes of the city council meeting of

 4   April 1, 2014, were approved as presented.

 5        Q    And -- and your name is on there as having

 6   approved them, correct?

 7        A    I see my name.  The sheet, as it is shown

 8   does not show the vote.

 9        Q    Yeah, but that -- it's typical for -- for --

10   if you weren't there, it's going to be shaded.  That's

11   for people who aren't at the meeting.  And -- and under

12   consent calendar items quite as this, there would be an

13   X in all.  You know, if you -- if you had disagreed

14   with the vote, it would be -- it would show up on there

15   as an X, correct?

16        A    I -- I'm only saying that I don't see an

17   indication that I voted.

18        Q    Okay.

19        A    My name is there.

20        Q    Okay.  I think it's common practice that this

21   is the way it's recorded.  I mean, I don't know how

22   often you read the minutes, but --

23             CHAIRMAN HOUSE:  Sir, I think we're starting

24   to get a little bit --

25             MR. HUNTER:  Okay.  Sure.
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 1             CHAIRMAN HOUSE:  -- off again.

 2             MR. HUNTER:  Let's go to the next -- the next

 3   page, please.

 4             CHAIRMAN HOUSE:  I would also remind you, sir,

 5   that your complaint has to do with the 22nd of -- of

 6   July.  We're going to be connecting the dots here --

 7             MR. HUNTER:  Sure.

 8             CHAIRMAN HOUSE:  -- somehow?

 9             MR. HUNTER:  Oh, yeah, for sure, because --

10             CHAIRMAN HOUSE:  Okay.

11             MR. HUNTER:  -- I'm -- I'm showing that --

12   that actions were --

13             CHAIRMAN HOUSE:  All right.

14             MR. HUNTER:  -- were -- were not reported and

15   that Councilman Gardner voted to approve those minutes,

16   that -- no -- that show no -- no vote even though

17   they're required by the Brown Act to be reported out.

18   BY MR. HUNTER:

19        Q    So on -- on this one, could you read the --

20   the title and the date on this memo, please?

21        A    It says on it, city council and successor

22   agency to redevelopment agency minutes, April 22, 2014.

23        Q    Okay.  And could you read under city attorney

24   report out of closed session, what it says?

25        A    The city attorney announced that there were
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 1   no reportable actions taken on the closed sessions held

 2   earlier in the day.

 3        Q    Okay.

 4             MR. HUNTER:  Please the next slide, please, or

 5   next page.

 6   BY MR. HUNTER:

 7        Q    And this is -- once again, could you read

 8   under minutes really quickly?

 9        A    Sorry, under minutes.  The minutes of the

10   city council meetings of April 22nd and 29, 2014, were

11   approved as presented.

12        Q    And your name is on that again as not being

13   absent and not voting against.  In fact, it says,

14   motion second, all ayes.  You can --

15        A    Yes, this --

16        Q    -- see how it's recorded.

17        A    This one does, in fact, say that.

18        Q    Yeah.  And -- and -- and that's so people

19   know generally, when there's no opposition, it doesn't

20   actually put an X there if you voted in favor, it just

21   puts blank for all everything below it, okay?

22             MR. HUNTER:  So the next page, please.

23   BY MR. HUNTER:

24        Q    This is June 24th, 2014.  Could you read what

25   it says?  Could you read the title and -- and the date
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 1   again?

 2        A    City council and successor agency to the

 3   redevelopment -- or to redevelopment agency minutes,

 4   June 24, 2014.

 5        Q    And could you read what it says under city

 6   attorney report on closed session?

 7        A    Councilmember Adams announced that during the

 8   closed session, pursuant to government code

 9   54956.9(d)(2), the city council voted unanimously to

10   hold a public hearing on July 22, 2014, at 1:00 p.m.,

11   regarding the investigation of Councilman Soubirous.

12        Q    And that's good.  That's good right there.

13   Thank you.

14             MR. HUNTER:  And if we could, let's go back to

15   the Brown Act rules again, the Brown Act regulation.

16   BY MR. HUNTER:

17        Q    I believe it's 59, on page 59, where you

18   previously said that --

19             MR. HUNTER:  It could be 59 plus six, maybe

20   it's 65.  It would be under section 54957.1 of the

21   Brown Act.  So it's either 59 or 65, I believe.  Okay.

22   BY MR. HUNTER:

23        Q    You previously had stated that, you know,

24   if -- if -- if things had to be reported out, they had

25   to be reported.  This was all inclusive, you know,
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 1   couldn't report anything that wasn't one of these items

 2   here.  Could you please show me where under this

 3   section 59 -- 54957.1 it would describe how you could

 4   report this action under the rules here if this was

 5   supposably all inclusive?  Could you -- could you show

 6   me that on here, Mr. -- Mr. Gardner?

 7        A    I -- I -- I don't know that it is there.  The

 8   city attorney advised what was reportable, what was

 9   not, and made a report accordingly.

10             MR. HUNTER:  Okay.  For the record it's --

11   it's not on there anywhere.  So they -- this is

12   obviously not an all inclusive list of things that need

13   to be reported, okay?  But it does once again state,

14   the legislative body shall publicly report any action

15   taken in closed session and the vote.

16             COUNCILMAN GARDNER:  Mr. Chairman, for

17   clarification, may we ask the city attorney whether any

18   action taken by a legislative body --

19             MR. HUNTER:  I object, I object.

20             COUNCILMAN GARDNER:  -- in closed session --

21             MR. HUNTER:  I object.

22             COUNCILMAN GARDNER:  -- must be --

23             MR. HUNTER:  He's not presenting his case.  I

24   object.

25             COUNCILMAN GARDNER:  -- must be reported.
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 1             CHAIRMAN HOUSE:  I'm going to hold that off

 2   until you present your case.

 3             COUNCILMAN GARDNER:  Okay.

 4             MR. HUNTER:  Okay.

 5   BY MR. HUNTER:

 6        Q    So you -- let's go to your -- the Brown Act

 7   training.  The city has Brown Act training, correct?

 8        A    Yes, it does.

 9        Q    You have received Brown Act training,

10   correct?

11        A    Yes, I have.

12        Q    How -- could you estimate how many times

13   you've received Brown Act training since you've been

14   here?

15        A    It's required every two years, I've been here

16   10 years, so minimum five as a councilmember and some

17   before that as a member of a board or commission.

18        Q    Okay.  And so you should be familiar with

19   what the Brown Act says.  It's --

20        A    I am generally familiar with the Brown Act.

21        Q    And the same -- and the same would be true

22   for the Code of Ethics.  You've received the Code of

23   Ethics, right?

24        A    Yes.

25        Q    Okay.  You've read it, you're supposed to be
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 1   responsible for it, we all admit that, okay.  So once

 2   again, can you cite any authority that allows -- like

 3   an actual written document that was voted on, approved

 4   by the city council, that allows you, the city council,

 5   to sit in judgment and have a hearing on an elected

 6   city councilman?  Can you provide a document like that?

 7        A    There may be something in the charter, I'm

 8   not sure, but no, I'm not going to --

 9        Q    Okay.

10        A    -- point to a particular document, nor --

11        Q    Okay.

12        A    -- can you point to one that says, you

13   cannot.

14        Q    Well, I can't prove a negative, right?  I

15   mean, that's -- it's insane.  Okay.  So let's go to the

16   next page, please.  And this is -- could you please

17   read the -- the -- the title and the date, please?

18        A    City council and successor agency minutes,

19   Tuesday, October 21, 2014.

20        Q    Okay.  And could you read under city attorney

21   report on closed sessions, please?

22        A    Councilmember Adams announced that the city

23   council in closed session determined to take no action

24   on the complaint filed by the city manager.  I'm sorry,

25   I can't read the next word.  I believe it's against,
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 1   but a hole has been punched in it, Councilmember Davis,

 2   and to forward the matter to the district attorney's

 3   office for independent review and final determination.

 4   There were no reportable actions on the remaining

 5   closed sessions.

 6        Q    And could -- could -- could you show me once

 7   again where -- if -- if 54957.1 was supposed to be all

 8   inclusive, could you show me where it references that

 9   statement out of the city attorney somewhere in

10   54957.1?

11        A    I don't believe that Councilmember Adams was

12   ever the city attorney.

13        Q    Oh, sorry, sorry.  Okay.  You're -- you're --

14   you're correct.  That -- you -- you got me.  Okay.

15   Could you show me where the statement made by

16   Councilman Adams would be covered anywhere under

17   54957.1?

18        A    No.

19        Q    Okay, perfect.  So it's not all inclusive.

20   So let's go, and I'm almost done and you can get down

21   in a second out of the hot seat.

22             MR. HUNTER:  I'd like to go to page 1032 of

23   the record.  It's -- it's -- it's the transcript.  And

24   once again, it must -- it might be plus six, so I don't

25   know if it's 1032 or 1038.  In fact, it's 1030 -- it
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 1   starts on 1031.  I'm sorry.

 2   BY MR. HUNTER:

 3        Q    And at the very bottom of that page, there's

 4   a statement by Councilmember Gardner, it says.

 5             MR. HUNTER:  Is it 1031?

 6             MEMBER NELSON:  (Indiscernible).

 7             MR. HUNTER:  It's -- no.  It's -- it's -- it

 8   says Councilman Gardner at the very beginning, okay.

 9   And if -- if I could, I'd like to just make some sort

10   of quick closing remark.  Do you see that?

11             MEMBER NELSON:  (Indiscernible).

12             MR. HUNTER:  Okay.  1031, so I got the right

13   page, okay.

14   BY MR. HUNTER:

15        Q    Mr. Gardner, are you there?

16        A    Yes, I am.

17        Q    Okay.  So could you please read your

18   statement?  This is at -- first of all read the

19   document.  What is the title of the document?

20        A    The title of this page says city council

21   meeting, Riverside City Council meeting July 22, 2014,

22   149.

23        Q    Thank you.  And could you read beginning

24   with, okay, at the very bottom of that page?  Could you

25   read your entire statement?
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 1        A    It says, okay.  And if I -- I could, I'd like

 2   to just make sort of a quick closing remark.  Yeah,

 3   I -- I think we can learn three things from today and

 4   everything that led up to today.  The first is, is that

 5   this process is irretrievably broken and it does more

 6   harm than good.  Second is that the process and the way

 7   that we all have implemented it is tearing us apart as

 8   a council and as a city.  And the third is that we, as

 9   elected officials, have to be really careful in what we

10   say and in choosing the words we use.

11             Would you like me to go on?

12        Q    Yes, please.

13        A    So words take on a weight beyond what they

14   really deserve simply because of the position we hold.

15   And it gives us weight, that as regular people, we

16   don't -- we don't carry.  Our challenge is to fix the

17   process and to find a way to move forward together for

18   the good of our city.  And I request that each of us,

19   me, too, is that we will put aside our differences and

20   work hard to make that happen.

21        Q    Okay.  And so what did you mean when you said

22   our -- our -- our -- when you said that the process is

23   irretrievably broken?  What did you mean by that?

24        A    The process for investigating the complaints

25   that were filed against two councilmembers, it did not
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 1   work well.

 2        Q    All right.

 3        A    There's no question about that.

 4        Q    And -- and secondly, you would admit that the

 5   way you've implemented -- it says, the way you've

 6   implemented it was tearing apart the council and the

 7   city, you'd agree with that?  You said that in the

 8   statement, right?

 9        A    I did say that.

10        Q    Okay.  That's good.

11             MR. HUNTER:  I -- I believe you can step down

12   now.

13             COUNCILMAN GARDNER:  Thank you.

14             MEMBER TUCKER:  (Indiscernible).

15             CHAIRMAN HOUSE:  I -- I was just going to

16   bring up, because we're standing right on 3 o'clock,

17   which is where we agreed we would talk about this.  I

18   think in fairness we spent 5 to 10 minutes going back

19   and forth about what was on what page and what pages

20   were going to be allowed.  I -- I think, you know, in

21   total fairness here, maybe another 10 minutes, and then

22   we'll discuss how much farther we're going to go.  Does

23   that sound okay to everybody?

24             MEMBER:  (Indiscernible).

25             CHAIRMAN HOUSE:  No.  I'm just --
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 1             MEMBER:  Yeah.

 2             CHAIRMAN HOUSE:  -- acknowledging, yeah.

 3             MEMBER TUCKER:  Yeah.  My -- my question was,

 4   was the understanding that it was going to be

 5   30 minutes of testimony from Councilman Gardner or

 6   30 minutes of -- of Mr. Hunter's presentation of his

 7   facts?

 8             CHAIRMAN HOUSE:  Thirty minutes -- 30 minutes

 9   of -- of Mr. Hunter's presentation of facts and

10   then we'll --

11             MEMBER TUCKER:  I'm perfectly comfortable for

12   both.

13             CHAIRMAN HOUSE:  But like I say, he's got

14   probably another 10 minutes, because we ate --

15             MEMBER TUCKER:  Yeah.

16             CHAIRMAN HOUSE:  -- at some of that.

17             MEMBER:  (Indiscernible).

18             MEMBER TUCKER:  I -- I would be comfortable

19   to 3:15.

20             CHAIRMAN HOUSE:  Sounds good to me.

21             Please go ahead, Mr. Hunter.

22             MR. HUNTER:  Thank you.  So let's get into

23   the -- to the facts now or into the evidence.  And

24   let's go to page -- actually let's go ---- -- let's go

25   to Councilman Steve Adams's statement on page 964.  And
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 1   for the -- for the sake of efficiency and speed, I'm

 2   going to just, I'm going to assume you'll catch up, and

 3   I'm going to start reading, okay?

 4             So Councilman Adams -- Adams says, just a

 5   quick moment on the process.  It was my turn to be

 6   mayor pro tem.  I was contracted -- contacted by the

 7   city attorney that a complaint was coming forward, and

 8   I was told that by government code if that complaint

 9   happened, we would have to take action.  We had a

10   closed session meeting.  The closed session -- council

11   voted to approve and hire an outside investigator and

12   to see if there were any grounds to the complaint, and

13   the city manager advised what he was willing to pay.

14             And then on the next page he says, and we

15   took a vote with the council before every step.  It was

16   approved before we signed any contract, and it was

17   approved that it would be within the city manager's

18   financial limit -- limits.  And if he -- if he went

19   over the limits, he would have to come back and get

20   approval from the -- from the -- from the council.

21             So each member of the council here, with the

22   exception of Mr. Soubirous, I think Mr. Davis may have

23   gone -- been gone that evening, did vote unanimously,

24   we did on two different occasions.  So what I'm just

25   trying to introduce here is that two votes did happen.
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 1   They happened in closed session, and I've already shown

 2   to you that they were never reported.  And this is by

 3   Councilman Gardner -- Adams, who is no longer on the

 4   council.  He has no reason to be biased in this

 5   whatsoever in his explanation of the events as they

 6   occurred.

 7             Okay.  Page 885 of the record, I'd like to

 8   talk about Mayor Rusty -- Rusty Bailey's surmising or

 9   summary of -- of -- of the process.  And he says the

10   closed session to the city council unanimously with

11   counsel, and that should be s-e-l, not c-i-l,

12   authorizing the mayor pro tem to hire an outside

13   investigator as required by state law and city policy.

14   We had a duty to investigate.  Today's hearing agenda

15   was scheduled by unanimous vote of the city council in

16   closed session with our special counsel and the outside

17   investigator to review the evidence and facts of the

18   completed investigation.

19             We are here today to review findings of the

20   investigation as presented by Mr. Gumport, listen to a

21   response from Councilman Soubirous, encourage public --

22   public to comment, allow the council to ask questions,

23   discuss, deliberate, and take action if so necessary.

24             And so once again we have another member on

25   the dais, the mayor this time, saying that, you know,
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 1   these votes did occur.  Once again, we have not seen

 2   any -- any proof that they were ever recorded into open

 3   session as required by the Brown Act immediately after

 4   the votes were taken.  And we also have what the intent

 5   of the hearing was, as voted on unanimously by the

 6   council, which was to have a hearing on Councilman

 7   Soubirous and take punitive action if necessary, for

 8   which we have no authority anywhere provided by Mr. --

 9   Mr. Gardner, he had ample opportunity to do, that that

10   authority was -- was present in any document the city

11   ever created, okay?

12             Now, let's go to page 915 of the record.  And

13   it's a comment by Mr. Gumport, who is the investigator

14   on this process.

15             MEMBER:  What page?

16             MR. HUNTER:  It's 915.  And once again,

17   Mr. Gardner has made the -- the accusation that this

18   had to be investigated through this process.  It

19   couldn't have gone through the Code of Ethics process,

20   right, because of the labor code.  And the labor code

21   is very clear on this, that the hostile workforce

22   environment claim did need to be investigated.  That

23   was all that was required to be investigated, okay?

24             And Mr. Gumport kind of says that right here.

25   He says, the claim was made that there was a hostile
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 1   workforce environment.  And he says that while a

 2   layperson might understand that a hostile workforce

 3   environment is when your boss yells at you or treats

 4   you badly, but, in fact, there's a technical legal --

 5   legal meaning to the hostile workforce environment, and

 6   that is that the harassment or hostility has to be

 7   based upon race, religion, something like that.

 8             Under the -- under the technical

 9   requirements, on the next page, of the city's and the

10   state's anti-harassment laws, there was not a hostile

11   workforce environment.  And honestly that's what he

12   should have been hired to investigate, and that was

13   all.  When I made similar complaints, and the subpoena

14   I -- I -- I suggested earlier for the Hunter versus

15   Kerr and -- and -- and Wright complaint, you'll see

16   that that's how the city does these investigations.

17   They don't investigate the other complaints.  They just

18   investigate the hostile workforce environment.

19             And that would have been relevant, because

20   that would have been done right around the time, or

21   within a couple year's time of -- of this investigation

22   into -- into Soubirous and Davis here, okay?  That's

23   how they handle them.  This -- this -- this was a

24   process they created for -- for -- for Councilman

25   Soubirous and Davis here was created out of thin air
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 1   with no authority, okay?

 2             Let's go again to page 938 of the record.

 3   And I don't want to beat a dead horse too much, so I'm

 4   not going to, but once again Mayor Bailey says that

 5   that was the will of the council to conduct closed

 6   sessions, to vote in closed session to bring this to a

 7   public hearing.  It was a unanimous vote to bring this

 8   to a public hearing for transparency purposes.  Now,

 9   I've shown you in -- in -- in the -- the documents we

10   put up on the screen that every time the council took a

11   vote after the Press Enterprise started reporting on

12   this story, it was reported out of closed session

13   immediately.

14             If it was, we're going to have a hearing,

15   they reported it.  They took a vote, and they reported

16   it out of closed session immediately, okay?  If they

17   were going to refer something in the DA, they took a

18   vote, they reported it out of closed session

19   immediately; and I don't see it covered anywhere under

20   the Brown Act.  If -- if it's supposed to be all

21   inclusive, this list, as Mr. Gardner has -- has

22   suggested, it should be on there, but it's not.

23   Because you know why, this was never meant to be all

24   inclusive.

25             What was meant to be all inclusive was that
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 1   the legislative body of any local agency shall publicly

 2   report any action taken in closed session and the voter

 3   abstention on it, in every action.  And I've proven now

 4   beyond a reasonable doubt, forget about preponderance

 5   of evidence, that those votes that took place on

 6   April 21st and April 22nd, were never reported out of

 7   closed session, and Mr. Gardner voted to approve those

 8   minutes.  End of story.

 9             Be -- that's beyond a reasonable doubt

10   evidence.  And if he violated the Brown Act and he was

11   trained in the Brown Act, then he violated the ethics

12   code per se, reckless indifference.

13             Okay.  So let's go to page -- page 952 of the

14   record.  And we haven't really touched on this one very

15   much, but it is important, okay, and it's important as

16   to why I need a subpoena of Councilman Davis and

17   Councilman Soubirous, in particular Councilman Davis.

18   Page 952.  It is Councilman Davis stating here, I must

19   profess, and we have already deliberated this, folks,

20   behind closed doors to conclusion, each one of us took

21   a vote of exactly how we felt after we deliberated on

22   the charter section 407; we are in violation of the

23   Brown Act.  We have no authority to do what we did.  It

24   did occur, and it did -- the mayor influence -- I don't

25   know if that's really all that important.
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 1             I was a part of it unknowingly and later was

 2   advised by another municipal attorney that what you

 3   did -- what you did was wrong and is an illegal

 4   violation of the Brown Act.  It should have been

 5   discussed in public and you should not ever have taken

 6   an individual poll by name, and we did, okay?

 7             So if this was adjudicated and voted on, and

 8   once again we've seen the minutes from July 22nd, it's

 9   included in your record, you will see that there was no

10   report out on July 22nd of a vote that adjudicated the

11   process prior to them stepping into the room, okay?

12             MEMBER:  (Indiscernible).

13             MR. HUNTER:  Oh, I'm sorry, I'm on page --

14             MEMBER:  (Indiscernible).

15             MR. HUNTER:  -- 953.

16             MEMBER:  I apologize.  Thank you.

17             MR. HUNTER:  Okay.  That could be your third

18   Brown Act violation if that vote was not reported out.

19   And secondly, they shouldn't have been discussing it in

20   closed session anyway prior to taking it into open

21   session.  This is another Brown Act violation per se.

22             So let's go to page 961 of the record.  It's

23   Councilman Melendrez.  Once again, he's not -- he's --

24   there's no bias on account of -- on Councilman

25   Melendrez's part to like try to hide or cover up
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 1   things, I think.  He says, I am concerned about how

 2   this whole thing has been handled and some of the

 3   processes that have been used.  He says, the concern

 4   here is generally as a city, when you have a hostile

 5   workforce environment claim or complaint, it's one

 6   that's given to a supervisor and then handled by our

 7   human relations commission or committee or our

 8   department, excuse me, human resources department, and

 9   then it's up to the city attorney to represent us to

10   the city.  It does not get to the council.

11             Which is precisely what I've been saying all

12   along, that an investigation was required for the

13   hostile workforce environment claim, it would have been

14   handled internally and -- and -- and adjudicated that

15   way and the rest of it should have gone through the

16   Code of Ethics process and Mike Gardner should have

17   known that because he had a copy of the Code of Ethics

18   and he understands that everybody is a member of the

19   public and can bring those complaints like everybody

20   had in the past for sections 407 violations or any

21   other violations under the sun against an elected

22   official, okay?

23             Why the process change going on with

24   Councilman Melendrez's statement, why the process was

25   changed, you heard a lot of comments about this, I
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 1   personally think that it was the wrong way to go.  You

 2   know, I -- I probably -- I'll probably bring that up

 3   for Councilman Melendrez's hearing at some point in

 4   time because it kind of says, well, why did you approve

 5   the hearing if you thought it was the wrong way to go,

 6   but I also believe that there was questions about

 7   workplace, going to employees and inquiring and not

 8   inquiring -- inquiring, whatever, he's going back and

 9   forth here.

10             I think it was important for us to be made

11   aware of that and possibly refer to the Code of Ethics

12   complaint process.  He's admitting this is how it

13   should have been handled in retrospect, that this was

14   completely botched.  So the individuals in that process

15   could address that.  Okay.

16             I shouldn't have that much more, sorry.

17   Let's go to the -- the -- the Davis and Soubirous

18   settlements so we can see -- well, actually let's --

19   let's just choose a little bit more here first.  Page

20   38 of the record.  And it's the summary of a legal

21   expert that was contacted by the Press Enterprise on

22   the -- on the issue, and he says officials acknowledge

23   that council discussed the -- the complaints in closed

24   session, but meeting minutes didn't -- don't show that

25   the city ever publicly recorded the council's decisions
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 1   to investigate or the related spending.

 2             One expert on California's open government

 3   law, known as the Brown Act, said it appears that the

 4   city legally at least should have reported on the

 5   council's closed-door decisions on the complaints and

 6   may have been required to discuss them in public in the

 7   first place.  The -- okay.  He goes on to say in page

 8   39, he says, Francke said that it could be legal to

 9   keep the investigations -- sorry -- he says, voting to

10   put the pro -- mayor pro tem in charge of hiring an

11   investigator wouldn't get the council any lawful

12   secrecy.  That would have been a reportable action no

13   matter what kind of closed session you were claiming it

14   to be.

15             This is an expert on the Brown Act.  The

16   mayor, on the same page, Mayor Bailey says the city

17   council made a mayor -- a decision to investigate and

18   give the mayor pro tem the ability to sign the contract

19   with Gumport.  He said he thought that had been

20   reported as required, okay?  So the mayor even is

21   saying, that should have been reported as required by

22   the Brown Act.  All right.  So we've heard quite a few

23   expert's opinion, and we've -- we've -- I don't think

24   we're disputing that these votes took place.

25             Let's get to the -- the -- what happened here
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 1   in -- in conclusion and summary.  I think this is the

 2   last thing I need to introduce today.  Let's go to the

 3   Davis and Soubirous settlements.  It's page 123.  And

 4   this is on the Mike Davis -- Mike Soubirous settlement

 5   at the very bottom of the page.  It says city attorney

 6   report on closed sessions.  Maybe it's 129.  Okay.

 7   129.

 8             It says, city attorney Geuss reported that in

 9   closed session with the city council approved by a vote

10   of six in favor and none opposed with Councilman

11   Burnard absent and a request of Councilman Soubirous

12   for reimbursement of attorney fees in the amounts of

13   10,000 -- or 1,055 related to an investigation of

14   Councilman Mike Soubirous.

15             Further, the city council makes the following

16   statement:  We regret, regret, the actions taken with

17   regard to the investigation of Councilman Soubirous.

18   This includes the process, once again we've talked a

19   lot about the process, of discussing the matter in

20   closed session, yet hearing the matter -- matter

21   publicly, denying the councilmember a right to rebut

22   the witnesses.  We regret any damages to Councilman

23   Soubirous's reputation and sincerely hope this can move

24   the council forward in the spirit of cooperation.

25             Now, why would the council issue an apology
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 1   to Councilman Soubirous as part of a settlement, okay,

 2   saying that they regret any damages to his reputation,

 3   and they regret discussing the matter in closed

 4   session, hearing it publicly, and then his due process

 5   rights?  I consider -- I consider that evidence per se

 6   that they have broken the public trust here.  And we'll

 7   get into that in the closing -- the -- the -- the close

 8   of my last piece of evidence that I'm going to -- I'm

 9   going to be delivering today.

10             On page 130 of the record, and we'll talk

11   about the Paul Davis settlement.  And this was, the

12   previous settlement was done on February 23rd, 2016,

13   okay?  And this is once again city attorney report on

14   closed sessions.  City attorney Geuss announced four

15   settlements approved by the city council as follows:

16   One, on November 10th, 2015, Paul Davis versus City of

17   Riverside; the claim was settled in the amount of

18   40,000 with the following public acknowledgment, no

19   charges were ever filed or brought against Councilman

20   Davis with regards to the events of 2014.  The city

21   council regrets, regrets, these events took place and

22   hopes to put them behind us and move forward in the

23   spirit of cooperation.

24             Okay.  So let's get back to the -- the -- the

25   Code of Ethics that -- I'll close with this reference,
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 1   okay?  Let's get back to what it actually says in the

 2   Code of Ethics and Conduct.  And I believe this is

 3   page -- under what I filed under, okay?  This is page

 4   19, and it is (2)(d), line 7, creating trust of local

 5   government.  Elected and appointed officials of the

 6   City of Riverside shall aspire to operate the city

 7   government and exercise their manners in --

 8   responsibilities in a manner which creates a trust in

 9   their decisions in the manner of delivery of the

10   programs through the local government.

11             Okay.  If this -- if these people were

12   aspiring to operate the city government in that way,

13   they wouldn't be a year later issuing public apologies

14   and giving out public money to councilmembers they have

15   wronged admitting that the process was flawed,

16   admitting that due process rights were violated, and --

17   and reputational harm was given -- was done to some of

18   these -- these councilmembers.  You wouldn't make that

19   apology, you would take this to court if you thought

20   you had a defensible action, okay?

21             Secondly, you wouldn't have Mike Gardner

22   making the statements he did towards the end of the

23   hearing on July 22nd about how irretrievably broken the

24   process was.  Well, if the process was irretrievably

25   broken, why was he bringing it forward for a public
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 1   hearing to begin with, unanimously voted on it, okay?

 2   Why would Andy Melendrez be saying, this should have

 3   gone to the ethics -- Code of Ethics and once the

 4   hostile workforce environment claim had been stripped

 5   out of it.

 6             If this was aspiring -- I could read all the

 7   comments.  I won't read the comment cards, I'll save

 8   you that.  There's probably 30 comment cards included

 9   in the record of citizens coming forward to that

10   hearing on July 22nd, 2014, all complaining about the

11   process and what was being down to these

12   councilmembers.  That does not -- the elected and

13   appointed officials shall aspire to operate the city

14   government and exercise responsibility in a manner

15   which creates a trust.  That doesn't create trust.

16   That created a tremendous distrust in the community and

17   the city council.

18             Mr. Gardner says that on the record at the

19   hearing.  And with that I close -- I close my evidence.

20   Thank you.

21             CHAIRMAN HOUSE:  Thank you, Mr. Hunter.

22             Mr. Gardner.

23             COUNCILMAN GARDNER:  There are a lot of dead

24   trees in the room.  As -- as I said in my opening

25   statement back in February, this complaint was
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 1   presented to the council under the California labor

 2   code.  I do not know why the complaining parties

 3   elected to file their complaint that way as opposed to

 4   under the Code of Ethics and Conduct, but they did, and

 5   therefore the city had no choice but to process the

 6   complaint as an allegation of a violation of the

 7   California labor code, and labor code contains things

 8   beyond a hostile workplace.

 9             Since the initial complaints were filed as

10   allegations of violation of the labor code, it would be

11   appropriate for the council to discuss those complaints

12   and how to investigate them and what, if any, action to

13   take in regard to them in closed session as either a

14   personnel matter or as potential litigation because

15   labor code violations tend to become litigious, often

16   lead to litigation, and actually in this particular

17   case there was a lawsuit filed.

18             Once a labor code violation is filed, the

19   employer, the city in this case, with the council

20   acting on behalf of the city, had no choice but to

21   process the complaint as a labor code violation.  It

22   would have been highly improper for the council to say

23   to the complaining parties, why don't you take this

24   back and file it a different way, just as it would be

25   improper for the city to say, why don't you just let it
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 1   slide.  You can't do that.

 2             Once -- once the complaint is filed, you have

 3   to follow -- you have to follow the proper process, and

 4   you are guided by your human relations department and

 5   human resources department and your -- your counsel, in

 6   this case the city attorney.

 7             I think it's important for you, as the

 8   adjudicators in this case, to remember that

 9   Mr. Hunter's presentation, he mentioned several times

10   that the complaints were filed and investigated as

11   violations of state law and city policy.  Nowhere did

12   it say that the complaint was filed as an allegation of

13   violation of the Code of Ethics and Conduct.  And in

14   fact, it was not, neither of the complaints were.

15             If you accept that a violation of the Brown

16   Act occurred, which I do not, again, remember it would

17   be appropriate for the council to discuss an allegation

18   of a violation of the labor code in closed session, and

19   it should have been reported out, that would be on the

20   person who reported it out, not on the council as a

21   whole.  The city attorney or the mayor pro tem at the

22   time are the people who made the announcements of what

23   was reported out of city council.

24             City attorney, when no action was taken, no

25   reportable action was taken, typically the mayor pro
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 1   tem when an action was taken.  I didn't make any of

 2   those reports.

 3             The minutes, which we spent a long time on,

 4   only reflect what was actually said in the prior

 5   council meeting.  It doesn't say whether they're right,

 6   wrong, or indifferent.  The council can correct the

 7   minutes as to whether that was what was said or not,

 8   but the minutes don't -- they don't show a violation or

 9   a nonviolation.  They only -- only show what was -- was

10   said.

11             So in -- in sort short, I think the council,

12   and I in particular, acted appropriately.  We were

13   presented with a claim.  We had to process it as the

14   law and the city policy dictate.  We did that.  The

15   actions that were reported out of closed session were

16   on the advice of the city attorney, which I accepted, I

17   have no reason to question.  So I -- I feel that I have

18   done nothing wrong, and I would ask that you find that

19   this complaint is unfounded as is with regard to me.

20   Thank you.

21             CHAIRMAN HOUSE:  Thank you, Mr. Gardner.  And

22   at this time we'll move to closing statements.  Jason,

23   you have, I think --

24             COLLEEN NICOL:  Four minutes.

25             CHAIRMAN HOUSE:  Yes, thank you.  -- four
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 1   minutes remaining.

 2             MR. HUNTER:  Can I ask a technical question

 3   before I -- before I begin my statements here?  Now,

 4   I'm not introducing this as evidence, this is my

 5   closing, I'd like to put my charts back up.  I'm

 6   just -- this is not evidence for you to consider as

 7   evidence, I'm making a closing statement now, correct,

 8   now I can put my -- my calendar back up?

 9             CHAIRMAN HOUSE:  He was allowed to do so in

10   the other hearings, so does anybody have a problem with

11   that?

12             Okay, go ahead, sir.

13             MR. HUNTER:  All right.  So let's rebut all of

14   Mr. Gardner's statements he just made there really

15   quickly.  Number one he's saying that, hey, I didn't do

16   it, the city attorney did it if there were Brown Act

17   violations.  Guess what, that is not an excuse for

18   violating the Brown Act.  Voting on the minutes, you've

19   violated the Brown Act when you've had proper training

20   on the Brown Act.  You have violated the Brown Act per

21   se, not only by doing all the things they did in closed

22   session, then not reporting out.

23             There's no excuse.  Reckless indifference of

24   the law is the same thing as, you know, breaking the

25   public trust aspiring.  It's -- it's -- it's the same
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 1   thing, okay?  There's no excuse.  He can't say he

 2   should -- he didn't -- you know, he didn't know better.

 3   He had, what did he say, five Brown Act trainings,

 4   okay?  He's also had Code of Ethics he's had to sign

 5   that he was -- he was -- he was aware of all of this.

 6   He knew the way to bring it.

 7             He says that there was a labor code, there

 8   was a separate complaint process for a labor code.  I

 9   can prove to you beyond a reasonable doubt that labor

10   code investigations, hostile workforce environment, if

11   you grant me the subpoena on my complaint against Kerr

12   and Wright, are not handled the way he says they are,

13   by -- by -- by -- by process by the -- by the -- by the

14   city manager's office.  I know that.

15             He's provided no evidence of some alternate

16   process by which to bring the complaints that weren't

17   the hostile workforce environment, either under the

18   labor code or any other city policies, provided no

19   evidence that there was another process that was

20   preapproved by the city council, which it would have

21   had to have been.  And secondly, you can't discuss this

22   thing as a person -- as a personnel matter.

23             City councilmembers who -- who were the

24   subjects of the allegations are not considered city --

25   employees of the city under the Brown Act per se.  And
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 1   we can go back and I can quote that for you, okay?  So

 2   the whole idea that the complaints are made unto city

 3   councilmen and that allowed them to -- to -- to hear

 4   these things under the closed session is preposterous.

 5   If it -- if it was complaints about employees, correct,

 6   but the complaints were against the councilmembers,

 7   okay?

 8             So you see here on April 8th what happened

 9   April 2014.  There were votes taken, and then a week or

10   two later, the -- the minutes were approved.  The --

11   the -- votes were made under the Brown Act.  They were

12   required to be recorded.

13             Okay.  Next page, please.  And -- and the

14   Brown Act violations per se, and if they broke --

15   broke -- if you violated the Brown Act, you violated

16   the ethics code per se, okay, there's no excuse for

17   ignorance, on June 24th closed session to have an open

18   hearing.  Once again they -- they -- they were

19   discussing the process by which to bring this complaint

20   forward.  They were creating a new process that wasn't

21   allowed in closed session.

22             It's a Brown Act violation -- violation to

23   discuss it, and it was also a violation of our Code of

24   Ethics process -- process, right?  Because we had

25   a process to -- to -- to dispose of these -- these
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 1   additional complaints.  We didn't use it.

 2             Next please.  And then we had an adjudicating

 3   vote pass before they even walked into the closed

 4   session.  That's another Brown Act violation per se.

 5   And if there was a vote taken and not recorded, another

 6   Brown Act violation.

 7             Okay.  If you can flip -- flip to the back,

 8   please.  If you sustain on my allegations that there

 9   were secreted votes not recorded in the minutes, and if

10   you sustain on my allegations that the process, not the

11   investigation, itself, I'm not saying they couldn't

12   talk about the investigation and the legal liability

13   in -- in closed sessions, the process of bringing the

14   complaint forward to a hearing, okay, that should have

15   been discussed in open session including any punitive

16   punishments, all right?  It should have been discussed

17   in open session regarding the investigations and

18   hearings and if you sustain on my allegations that the

19   Code of Ethics was violated by allowing the complainant

20   to take allegations -- allegations directly to the city

21   council, bypassing our existing process at the time,

22   okay?

23             Hostile workforce environment, different

24   story, but everything else in the past, and I've shown

25   you the proof in the past, they've always gone through

0098

 1   the Code of Ethics and -- and -- and conduct complaint

 2   process.  If -- if you sustain on those, if you believe

 3   those things actually did happen, then the Code of

 4   Ethics that was in place at the time was violated per

 5   se.  The electeds have Brown Act -- training on the

 6   Brown Act and the Code of Ethics and Conduct.  They

 7   cannot claim ignorance as a defense.

 8             I don't have to go through, oh, they aspired

 9   to create public trust and blah, blah, blah.  Reckless

10   indifference and negligence is the same thing.

11             CHAIRMAN HOUSE:  Your -- your time is up,

12   Mr. Hunter.

13             MR. HUNTER:  Yeah.

14             CHAIRMAN HOUSE:  Could you please wrap?

15             MR. HUNTER:  Yeah.  Please -- please find this

16   to be an ethics code violation, and also additionally,

17   I think within your powers, to file a bar complaint

18   against Greg Priamos, as it seems he was a serial Brown

19   Act violator and not reporting out of closed session.

20   Thank you.

21             CHAIRMAN HOUSE:  Thank you.

22             And, councilman, your closing statement.

23             COUNCILMAN GARDNER:  Thank you.  I won't take

24   very long.  This will be perhaps --

25             CHAIRMAN HOUSE:  You -- you have 12 minutes.
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 1             COUNCILMAN GARDNER:  I don't think I need

 2   them.

 3             CHAIRMAN HOUSE:  Okay.

 4             COUNCILMAN GARDNER:  I -- I hope that this is

 5   the correct time to ask the city attorney for some

 6   guidance on whether there are things that are decided

 7   in closed session that are not reportable actions.

 8             MR. HUNTER:  I object to that.

 9             CHAIRMAN HOUSE:  I'm -- I'm going to refer to

10   my -- to my colleagues here.  I think that the

11   objection is -- is well stated.  This should have been

12   done under evidence.

13             MEMBER NELSON:  I have some objection to

14   putting our city attorney on the hot seat, because in

15   the ethics rules we've tried to say the city attorney

16   does not testify or provide evidence.

17             CHAIRMAN HOUSE:  That's correct.

18             Wendel, did you want to add to that?

19             MEMBER TUCKER:  Yeah.  I -- I -- I agree.  And

20   in -- in -- in some other circumstances that we've

21   encountered on this, there has been concern that --

22   that the -- that the attorney was approaching

23   testimony.

24             CHAIRMAN HOUSE:  Yes.  I think we're -- we're

25   going to -- we're going to disallow that one,
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 1   councilman.

 2             COUNCILMAN GARDNER:  Okay.  Well, I will -- I

 3   will tell you that on a regular basis there are things

 4   that are discussed in closed session that do not

 5   constitute reportable action and that are not reported

 6   out.  Sometimes they lead down the road to something

 7   that is reportable and the end result is reported out.

 8   Again, in this case the complaints, for whatever

 9   reason, were not filed as complaints under the Code of

10   Ethics and Conduct, they were filed as complaints under

11   the state labor code.

12             And as such, it would be appropriate for the

13   council to discuss them as potential litigation because

14   frequently labor code complaints end up as litigation,

15   and in fact, this one did.  And as under -- under

16   personnel, because the complaints were filed by and

17   affected employees of the city, regardless of how you

18   want to regard the elected officials.  I'll tell you

19   that is a tough one to figure out, how you classify an

20   elected official.

21             We are paid by the city.  We are elected by

22   the electorate.  We have multiple responsibilities.  We

23   have fiduciary responsibility to operate the city.  We

24   have a responsibility to our constituents.  It -- it

25   really is mixed, and it is not easy to say an elected
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 1   official needs to be treated as an employee or not as

 2   an employee.

 3             In this case we took the advice that we were

 4   given and followed a process, but regardless of whether

 5   you accept the -- the -- the justification for

 6   discussing the complaint in closed session as -- as

 7   employment related or employee related, the potential

 8   litigation is clear and would have been justification

 9   for the council to have discussed these things in

10   closed session.

11             So once again, I think I acted in good faith.

12   I think the council acted in good faith.  I don't

13   believe there was any violate -- Brown Act violation in

14   the processes.  My comments on the process being broken

15   referred to the whole thing from the beginning, the

16   fact that a complaint was even filed, rather than the

17   complaining parties trying to work out their problems

18   with the people they had a problem with or asking for

19   the city manager's performance review in closed session

20   and saying, look, I've got a problem with a couple

21   councilmembers, we can't solve it, council, fix it for

22   us.

23             Those were other paths that could have been

24   taken.  For whatever reason they weren't.  We were

25   presented with a complaint.  I think we dealt with it

0102

 1   correctly.  I don't believe there were any violations.

 2   And I will again ask you to find this complaint

 3   unfounded.  Thank you.

 4             MEMBER WRIGHT:  Time for questions?

 5             CHAIRMAN HOUSE:  Thank you, Councilman

 6   Gardner.

 7             It -- it says at this point that the chair

 8   shall facilitate -- shall facilitate that the

 9   deliberations and it is at this point the hearing panel

10   shall discuss any requests by the parties for the

11   issue -- pardon me, issuances of subpoenas or waivers

12   of privilege.  Do you want to do that first?

13             MEMBER NELSON:  Yes, please.

14             CHAIRMAN HOUSE:  Okay.

15             MR. HANSEN:  (Indiscernible).

16             CHAIRMAN HOUSE:  Yeah.  I think -- I think,

17   Jason, you did have a request for subpoena.  Did you

18   want to bring that forward at this point, then we can

19   discuss it?

20             MR. HUNTER:  Yeah.  There were -- there were

21   two requests --

22             CHAIRMAN HOUSE:  Okay.

23             MR. HUNTER:  -- specifically for subpoenas.

24   One was to subpoena the testimony of Councilman Davis

25   and Councilman Soubirous, and secondly to subpoena the
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 1   investigatory report dealing with hostile workforce

 2   environment, et cetera, of Hunter versus Kerr and

 3   Wright in 2012.

 4             MEMBER NELSON:  Well, to start with, Hunter

 5   versus Wright versus Kerr, I don't even know who Wright

 6   and Kerr are, so we have to start with who they are.

 7             MR. HUNTER:  Reiko Kerr was assistant general

 8   manager of RPU; Dave Wright was the general manager of

 9   RPU, whom I filed complaints about in 2012, part of

10   which it consisted of a hostile workforce environment

11   complaint.  And you'll see that once you file a

12   complaint, and this was a whistleblower complaint, the

13   city does not actually investigate your whistleblower

14   complaint, it only investigates the hostile workforce

15   environment complaint and moves on.

16             So it's totally inconsistent with what they

17   did with Soubirous and -- and -- and Davis.

18             CHAIRMAN HOUSE:  Okay.  Jeff.

19             MEMBER WRIGHT:  Mr. Hunter, did -- do you not

20   have copies of those original complaints in your

21   personal files?

22             MR. HUNTER:  No.  I was -- I've -- I've

23   requested the complaint many, many, many times over the

24   years, and I -- the city refuses to give it to me.

25             MEMBER WRIGHT:  But you filed the complaint?
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 1   You --

 2             MR. HUNTER:  I filed --

 3             MEMBER WRIGHT:  -- didn't -- you didn't keep

 4   records of your submissions?

 5             MR. HUNTER:  Yeah, but I never received a copy

 6   of the investigatory report from the investigator,

 7   right, that's the report.

 8             MEMBER WRIGHT:  So you're specifically asking

 9   for an investigator's report?

10             MR. HUNTER:  Yes.

11             MEMBER WRIGHT:  Okay.

12             MR. HUNTER:  Yes.  Sorry if -- if that was

13   unclear.

14             CHAIRMAN HOUSE:  Are there any other -- are

15   there any other questions or comments on

16   Mr. Hunter's --

17             MEMBER WRIGHT:  I have one more.

18             CHAIRMAN HOUSE:  All right.  Jeff, I'm sorry,

19   go ahead.

20             MEMBER WRIGHT:  Can -- has the city given you

21   any -- have -- have they stated any reason as to why

22   they haven't provided you with that investigatory

23   report?

24             MR. HUNTER:  I think the most recent reason

25   they gave me was it was exempt from disclosure under
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 1   the CPRA because of privacy issues due -- dealing with

 2   the people I was making the complaints about, because

 3   their information or whatever, something was in there

 4   that was private for them.

 5             MEMBER WRIGHT:  And when did you receive that

 6   information?

 7             MR. HUNTER:  I got that as part of the record.

 8   The most recent thing I got was part of the records

 9   request when I submitted this complaint back in

10   December, I put in a request for evidence, and that was

11   one of the things I -- I asked for, and that was the

12   response I got back from the city attorney's office.

13             MEMBER WRIGHT:  And was there a reason why

14   that wasn't part of our submission that we received in

15   these hearings?

16             MR. HUNTER:  Well, I -- I can't -- I can't

17   provide something that the city attorney's office won't

18   give me.

19             MEMBER WRIGHT:  You didn't get a communication

20   from the city attorney's office saying, we're not

21   giving you this information because?

22             MR. HUNTER:  Oh, I -- I do have that.

23             MEMBER WRIGHT:  Is there a reason why you

24   didn't submit that in the packet that we received?

25             MR. HUNTER:  Well, I don't -- I don't
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 1   understand the relevance of submitting that to --

 2             MEMBER WRIGHT:  If you're making a --

 3             MR. HUNTER:  -- the --

 4             MEMBER WRIGHT:  If you're making a case that

 5   you need it and the city attorney isn't giving it to

 6   you for some reason, certainly --

 7             MR. HUNTER:  I'm bringing up --

 8             MEMBER WRIGHT:  -- letting the hearing --

 9             MR. HUNTER:  Sure.

10             MEMBER WRIGHT:  -- hearing panels know about

11   that would --

12             MR. HUNTER:  That's why --

13             MEMBER WRIGHT:  -- might have been very

14   helpful.

15             MR. HUNTER:  That's why I brought up the

16   objection, right, that's why I made the request for the

17   subpoena.  I made it previously on -- on Councilman

18   Gardner's case when we convened back in February, and

19   I'm making it again here today.

20             MEMBER WRIGHT:  All right, thank you.

21             CHAIRMAN HOUSE:  Any other discussion on

22   Mr. Hunter's requests for subpoena?  Okay.

23             MEMBER WRIGHT:  Point of order.  Are we

24   considering -- he's made two requests for subpoenas or

25   two or three, are we considering them in block, or are
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 1   we considering them sequentially?

 2             CHAIRMAN HOUSE:  I was going to ask if the

 3   councilman had any requests to make, and then we would

 4   take them as a group.

 5             Keith.

 6             MEMBER NELSON:  I kind of divided it out

 7   individually --

 8             CHAIRMAN HOUSE:  All right.

 9             MEMBER NELSON:  -- by my question.

10             COUNCILMAN GARDNER:  Mr. Chairman, members, I

11   don't have a request.  I would simply tell you that I

12   think those documents are irrelevant to the case at

13   hand.  What's before you is whether the council acted

14   appropriately in meetings, and --

15             CHAIRMAN HOUSE:  Okay.  It -- it --

16             COUNCILMAN GARDNER:  -- we did.

17             CHAIRMAN HOUSE:  Okay.

18             COUNCILMAN GARDNER:  So thank you.

19             CHAIRMAN HOUSE:  Thank you.

20             Okay.  So should we take these one at a time?

21   Subpoenaing the testimony for Councilman Soubirous and

22   Councilman Davis, any discussion?  Not seeing

23   anybody --

24             MEMBER TUCKER:  Are you going to -- are you

25   ruling -- are you ruling, or are you asking us to
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 1   assist you in ruling?

 2             CHAIRMAN HOUSE:  I -- I thought we would get a

 3   little discussion, and then -- and then we'll -- we'll

 4   come to a ruling here.

 5             MEMBER TUCKER:  Well, this whole process is --

 6   has been an interesting process, because it's difficult

 7   as an individual to sit here and totally put it into

 8   this hearing only and having sat through three previous

 9   ones.  So I -- I -- I do not feel that the -- that

10   subpoenaing Soubirous and Davis, as we've decided

11   previously, is -- is appropriate or necessary.

12             CHAIRMAN HOUSE:  All right.  Anybody else?

13   Gloria.

14             MEMBER HUERTA:  Well, I concur.  I think that

15   the allegations that were made, we have enough evidence

16   before us to deliberate on without adding any

17   additional documents and without the testimony of

18   either city councilmember as requested.  So I would

19   recommend that we not subpoena them.

20             CHAIRMAN HOUSE:  Very good.  Jeff, Keith,

21   anything you want to adhere before I rule?  All right.

22   I am --

23             MEMBER NELSON:  Yes.

24             MR. HUNTER:  Yes, go ahead, sir.

25             MEMBER NELSON:  I don't know if I can say this
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 1   correctly.  Hindsight overflows with wisdom.  I do

 2   think there was Brown Act violations; however, I think

 3   on July 22nd they made the remedy, not specifically

 4   within Brown Act time.  So that's just my opinion on

 5   it.  I don't know if it any additional testimony from

 6   either side will change that conclusion for me.

 7             CHAIRMAN HOUSE:  All right.  Yeah.  And -- and

 8   I'm going to chime in at this point that I -- I

 9   certainly agree that I don't really think we need to

10   hear it.  So I'm going to rule against issuing that

11   subpoena.  And then we have --

12             MR. HANSEN:  Chair, if I may interrupt for a

13   second --

14             CHAIRMAN HOUSE:  Yes, sir.

15             MR. HANSEN:  -- chair.  The vote on

16   subpoenas -- the decision on subpoenas is required to

17   be voted on by the hearing panel.

18             CHAIRMAN HOUSE:  Ah.  So then I'll -- I'll --

19             Gloria.

20             MEMBER HUERTA:  I'll make the motion that we

21   do not issue subpoena for testimony by either of the

22   two city councilmembers.

23             CHAIRMAN HOUSE:  Thank you.  Is there a

24   second?

25             MEMBER TUCKER:  Second.
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 1             CHAIRMAN HOUSE:  Motion and a second.  Any

 2   discussion?  Okay.  The motion is to not subpoena the

 3   two councilmen as requested by Mr. Hunter.  Let's go

 4   ahead and vote, please.

 5             MEMBER NELSON:  So yes is a no?

 6             CHAIRMAN HOUSE:  So yes is to not subpoena.

 7   And we have a vote of five to one to not subpoena.

 8             MEMBER TUCKER:  Four to one.

 9             CHAIRMAN HOUSE:  Pardon me, four to one.  I

10   can't count.  I'm in the restaurant business.  Four to

11   one not to subpoena the council -- the councilmen.

12   Thank you.  The other request that he -- that

13   Mr. Hunter made for subpoena was for his action in 2012

14   against Kerr and Wright in a job action.  Again, any

15   conversation here?

16             Gloria.

17             MEMBER HUERTA:  I don't see a benefit to

18   asking for a subpoena for that record either.  I do

19   think we've had enough testimony regarding how things

20   were processed.  We have a lot of information in our

21   packet about other complaints that were filed.  And I

22   don't see -- I don't believe we need that, so I would

23   make a motion that we not request a subpoena for those

24   records regarding the allegation.

25             CHAIRMAN HOUSE:  We have a motion.  Is there a
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 1   second?

 2             MEMBER TUCKER:  Second.

 3             CHAIRMAN HOUSE:  And any further discussion?

 4   All right.  The motion on the table is to not subpoena

 5   the records from the action of Hunter versus Kerr and

 6   Dodge in 212.  A vote of yes is to not subpoena.

 7   Please vote.  And the vote is five to nothing to not

 8   subpoena those records.  Thank you very much.

 9             As we move on to deliberations, I want to

10   read our -- our list of possible motions here.  The --

11   so --

12             MR. HANSEN:  Chair --

13             CHAIRMAN HOUSE:  Yes, sir, I'm sorry.

14             MR. HANSEN:  -- if I may interrupt again.

15             CHAIRMAN HOUSE:  You may.

16             MR. HANSEN:  During deliberations would be

17   time for questions by the panel members if they so

18   desire --

19             CHAIRMAN HOUSE:  Very good.

20             MR. HANSEN:  -- of the parties.

21             CHAIRMAN HOUSE:  Does anybody have any

22   questions for either of our -- our -- our two folks

23   here?

24             MEMBER NELSON:  I do have a question for

25   Councilman Gardner.
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 1             COUNCILMAN GARDNER:  Yes, sir.

 2             MEMBER NELSON:  You had mentioned, either in

 3   your presentation of evidence or closing, and I don't

 4   recall which one, that a lawsuit was filed, but you

 5   didn't say by whom.

 6             COUNCILMAN GARDNER:  Mr. Davis filed a lawsuit

 7   against the city.

 8             MEMBER NELSON:  Okay, thank you.

 9             CHAIRMAN HOUSE:  Gloria.

10             MEMBER HUERTA:  I have several questions, so

11   please bear with me.  In the Brown Act, as mentioned by

12   Mr. Hunter, in that section that's on page 68 in my

13   copy, 5497 -- 54957.7, it definitely says that after

14   any closed session in section (b), the legislative body

15   shall reconvene into open session prior to

16   adjournment -- adjournment and shall make any

17   disclosures required by section 54957.1.  So it very

18   specifically references a few items and not a hundred

19   percent of all actions taken in closed session.

20             Additionally, on page 63 and 64 of the same

21   Brown Act, there is -- are some exceptions to when

22   closed section -- closed sessions can or should or

23   should not be done.  One of them is on page 64.  It is

24   section two -- 54956.9(d)(2); a point has been reached

25   where, in the opinion of the legislative body of the
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 1   local agency, on the advice of its legal counsel, based

 2   on existing facts and circumstances, there is

 3   significant exposure to litigation against the local

 4   agency.

 5             So the public agency can go into a Brown Act

 6   session if that is a circumstance under which they are

 7   acting.  I would like to ask Mr. Gardner if he is

 8   willing or able to share with us if that was a possible

 9   concern and a reason why the council went into closed

10   session regarding allegations made by two city

11   employees against a city councilmember.

12             COUNCILMAN GARDNER:  I -- I cannot say what

13   did or didn't occur in closed session.  I will

14   reiterate my earlier statement that precisely what you

15   read, the threat of litigation is a justification, and

16   an appropriate justification, for taking up a matter in

17   closed session.  And I'm -- I'm sorry I can't answer, I

18   just, the council has not waived closed session

19   privilege.  I'm not going to step out and do it on my

20   own.

21             MEMBER HUERTA:  Well, I'm fine with that.  I

22   have another question about a city policy if you don't

23   mind staying there for another --

24             COUNCILMAN GARDNER:  Not at all.

25             MEMBER HUERTA:  -- moment.  On page 74 in our
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 1   packet, there is a city policy that is effective date

 2   of 6/13, it's called harassment-free workplace, in

 3   this, in the middle section when it defines harassment,

 4   indeed some of the definitions of harassment that

 5   Mr. Hunter -- Hunter brought up to us to -- from our

 6   investigator -- from the investigator are indeed in

 7   here, but there is a statement that says, and I quote,

 8   under section C, "The offensive conduct has the purpose

 9   or effect of unreasonably interfering with an

10   individual's work performance or creates an

11   intimidating, hostile, or offensive work environment."

12             In my reading this, and I'm not a legal

13   beagle by any means, I have been a supervisor, I

14   interpret this that if there's any action made by any

15   individual, whether they are -- and -- and let me go

16   back a minute.  It also says that this policy applies

17   to all officers and employees of the city including,

18   but not limited to, and while the city councilmembers

19   and the mayor are not included in this, they are not

20   excluded from this policy.  Is that a fair statement?

21             COUNCILMAN GARDNER:  I believe it to be, yes.

22             MEMBER HUERTA:  If that is and indeed a fair

23   statement, would not the actions and the complaints

24   made by the two city employees fall under this

25   harassment policy?
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 1             COUNCILMAN GARDNER:  I would interpret it that

 2   way.  In fact, I did interpret it that way.

 3             MEMBER HUERTA:  I have no other questions at

 4   this time.

 5             CHAIRMAN HOUSE:  Thank you.

 6             Jeff.

 7             MEMBER WRIGHT:  Hold on, councilman.  Sorry.

 8             Yes, sir, I -- I -- I have a number of

 9   questions.  Let me -- let me try to see if I can

10   organize this appropriately.

11             First of all, could you describe to us how --

12   how does the city council organize itself

13   administratively?  In other words, how -- how are

14   committee assignments made or regional, you know,

15   intergovernmental appointments made?

16             COUNCILMAN GARDNER:  It has changed over time,

17   but appointments to those bodies are made by the full

18   council.  Most recently councilmembers have requested

19   by -- by level of seniority, which they would like to

20   be appointed to, and that has been largely what the

21   council has done.

22             MEMBER WRIGHT:  Are -- are appointments to

23   committees, mayor pro tem rotation, regional bodies,

24   are they made on at-will basis?

25             COUNCILMAN GARDNER:  They are.
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 1             MEMBER WRIGHT:  So there wouldn't necessarily

 2   need to be documentation in place anywhere in a -- in a

 3   manual that describes that process?  It's simply an

 4   informal way in which the council organizes itself or

 5   reorganizes itself?

 6             COUNCILMAN GARDNER:  I -- I believe that to be

 7   correct.

 8             MEMBER WRIGHT:  Okay.  Would -- and -- and

 9   this is just speculation on my part, so if I'm -- if

10   I'm missing the point, please correct me.  Would an

11   allegation of a hostile workforce environment that

12   involved an elected member of the city council, in and

13   of itself, be a problem under charter section 407?

14             COUNCILMAN GARDNER:  It -- it's something that

15   has to be followed up on.  So you know, from that

16   perspective, yeah, an allegation against a

17   councilmember is -- is always a problem.  It depends on

18   whether -- what you do about the problem depends on

19   whether you find that there was a violation or not.

20             MEMBER WRIGHT:  Okay.  A few more questions.

21   I -- these may sound silly, but I think they are

22   important to ask.  Did you ever aspire to or

23   deliberately intend to not create a transparent

24   decision-making process?

25             COUNCILMAN GARDNER:  No, sir.
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 1             MEMBER WRIGHT:  Did you ever make access to

 2   all public information about actual potential conflicts

 3   with your private interest and public responsibilities?

 4   The -- did you ever intend to not make access to those

 5   issues?

 6             COUNCILMAN GARDNER:  I did not.

 7             MEMBER WRIGHT:  Did you ever aspire or --

 8   to -- to not make yourself available to people to hear

 9   and understand their concerns?

10             COUNCILMAN GARDNER:  No, sir.

11             MEMBER WRIGHT:  Did you ever aspire to not

12   ensure that there was accurate information to guide

13   council decisions?

14             COUNCILMAN GARDNER:  No.

15             MEMBER WRIGHT:  Did you ever show reckless

16   indifference to your role as a city councilman in

17   relationship to the acts of July 22nd, 2014?

18             COUNCILMAN GARDNER:  Not to my belief, no,

19   sir.

20             MEMBER WRIGHT:  Okay.  Thanks, councilman.

21             COUNCILMAN GARDNER:  Thank you.

22             MEMBER WRIGHT:  Mr. Hunter, could -- could I

23   ask you a couple questions?

24             MR. HUNTER:  Sure.

25             MEMBER WRIGHT:  Are you an interested person
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 1   as defined in the Brown Act section 54960?

 2             MR. HUNTER:  What page is that?

 3             MEMBER WRIGHT:  I don't know the page, but

 4   section 54960.

 5             MR. HUNTER:  (Indiscernible).

 6             MEMBER TUCKER:  It's going to be on 65 or so.

 7             MR. HUNTER:  All right.

 8             CHAIRMAN HOUSE:  It's on 64 in mine.

 9             MEMBER TUCKER:  On where?

10             CHAIRMAN HOUSE:  In mine it's on -- it's on

11   page 64, but mine tends to be a little strange.

12             MEMBER TUCKER:  Cite the number again.

13             MEMBER WRIGHT:  Sorry, let me, it's page 69 in

14   mine.

15             MEMBER TUCKER:  Yeah, that's --

16             MEMBER WRIGHT:  Section 54960.

17             Are you an interested person --

18             MR. HUNTER:  Yes, I am.

19             MEMBER WRIGHT:  -- as defined by that?  Did

20   you at any time seek remedy under the Brown Act in

21   54960A.1 or .2?

22             MR. HUNTER:  No.

23             MEMBER WRIGHT:  And just another question, on

24   page 953 of the submission, Mr. Davis is quoted as

25   saying, I violated the Brown Act.  Why wasn't a filing
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 1   made by you in regards to his confession of a

 2   violation?

 3             MR. HUNTER:  I'm -- I'm not compelled to -- to

 4   file --

 5             MEMBER WRIGHT:  Simply --

 6             MR. HUNTER:  -- violations.

 7             MEMBER WRIGHT:  Well, I'm simply asking a

 8   question.

 9             MR. HUNTER:  I -- I don't have the money nor

10   the legal wherewithal to do that before the --

11             MEMBER WRIGHT:  I mean, why --

12             MR. HUNTER:  -- (indiscernible) Superior

13   Court.

14             MEMBER WRIGHT:  Why -- no, I'm not asking

15   about money or wherewithal.  I'm -- I'm asking about

16   why doesn't his name appear as one of the ethics

17   violations that we've been hearing?

18             MR. HUNTER:  That's -- that's a -- that --

19   that is a really good question actually.  You know,

20   because I thought about that after I filed my

21   complaint.  And as you know, you know, this is the

22   first time one of these complaints has been heard in

23   years, certainly the first time I've brought one

24   forward in years and under the new process, and I

25   thought about, after I filed it, and I filed it on the
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 1   last possible day that I could have filed this

 2   complaint; and after I filed it, about a week later, I

 3   thought to myself, you know what, I should have filed

 4   against Paul Davis, too.

 5             I just made a mistake.  That's it.

 6             MEMBER WRIGHT:  Okay.  Fair enough.  Thank

 7   you.

 8             MEMBER HUERTA:  I do have a few more

 9   questions.  And I apologize.  If --

10             CHAIRMAN HOUSE:  Gloria, please go ahead.

11             MEMBER HUERTA:  If anyone else wants to go

12   first?

13             I noticed in the city's harassment

14   information that they give to, I'm assuming to

15   employees or anyone who asks for it.  And on my packet

16   it begins on page 258.  And the -- again, I'm sorry,

17   Mr. Gardner, this question is for you.  It talks about

18   complaint resolution, and it talks about investigation.

19   And this particular process very specifically gives the

20   investigatory authority to human resources director, as

21   well as or the city manager.

22             Are you able to address why this process that

23   was in place was not used?

24             COUNCILMAN GARDNER:  Yes, because the

25   complaint was filed by the city manager, who
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 1   supervises, hires and fires the human resources

 2   director.

 3             MEMBER HUERTA:  Okay.  And then I'd like both

 4   of you, if you don't mind, to answer this question.

 5   But does a settlement or a notice of apology or any

 6   feeling or -- or statement of remorse indicate

 7   wrongdoing to the point that a violation, a misdemeanor

 8   violation has occurred?

 9             COUNCILMAN GARDNER:  Not in my opinion, no.

10             MEMBER HUERTA:  And I'd like Mr. Hunter to

11   answer the same question.

12             MR. HUNTER:  Sorry, could you repeat that

13   question one more time?

14             MEMBER HUERTA:  I said, does a settlement or

15   acknowledgment, such as we saw in the minutes from city

16   council or the -- the -- the narrative that was typed

17   up for us, does that feelings or statements of remorse

18   or apologies truly indicate that this is a violation

19   of -- a misdemeanor violation of state law?

20             MR. HUNTER:  Not of state law.

21             MEMBER HUERTA:  A violation -- a violation of

22   the Brown Act is a misdemeanor violation of state law.

23             MR. HUNTER:  Can I -- can I just grab a copy

24   of what -- what was stated in the -- I -- I don't have

25   it front of me right now.
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 1             MEMBER HUERTA:  That's okay.  I'm just

 2   questioning -- I'm just questioning, should we construe

 3   that the fact that two settlements were made to city

 4   councilmembers and that some of the city

 5   councilmembers, including Mr. Gardner, apologized for

 6   the process and for the angst I -- that comes through

 7   in reading all of the hundreds of pages of that

 8   transcript; should we, as a panel, believe that

 9   wrongdoing occurred and therefore we should sustain

10   your allegations?

11             MR. HUNTER:  Oh, for sure, for sure, yes.  You

12   know, I don't know who issues an apology without

13   thinking they've done something wrong.

14             CHAIRMAN HOUSE:  Anybody else?  I don't see --

15             MEMBER NELSON:  Yes, I do.  I do for --

16             CHAIRMAN HOUSE:  Go ahead.

17             MEMBER NELSON:  -- Mr. Hunter.

18             I -- I get somewhat -- I think I'm smart, but

19   maybe not, somewhat confused by the verbiage used in

20   your complaint because it -- I don't know what you're

21   allegating.  It basically says the decisions of the

22   city council and mayor regarding both investigations

23   and hearing were done in closed session violating the

24   Brown Act, which we don't have direct jurisdiction

25   over; then go on to say the decision to have an
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 1   independent investigation filed by the council violates

 2   our ethics code at the time, finally concluding that

 3   both created distrust in local government.

 4             What is, specifically, and maybe point it

 5   out, what is the specific ethics violation you're

 6   making?

 7             MR. HUNTER:  The ethics violation is two --

 8   you mean like I'm making it under (2)(d) of the -- of

 9   the ethics code?  That -- that it's --

10             MEMBER NELSON:  Okay.

11             MR. HUNTER:  That their actions, that the --

12   they didn't -- they did not aspire to operate the city

13   government and exercise their responsibilities in the

14   mayor which creates trust, and they just created the

15   exact opposite within the community.  I mean, the --

16   the proof is in the pudding -- pudding, with the -- you

17   know, with the angst that this created and with the

18   settlements that had to be paid by the city.

19             I mean, the proof is in the pudding.  This

20   did exactly the opposite of what's stated in the ethics

21   code.

22             MEMBER NELSON:  Thank you.

23             CHAIRMAN HOUSE:  Anybody else?

24             And in that case, I've got, Mr. Hunter, if

25   you would, please, just a couple of questions for you.
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 1   Again going back to what one of my colleagues started

 2   referring to earlier, when -- when Mr. Davis came out

 3   and said that there was clearly a violation of the

 4   Brown Act here and you stated that you didn't have the

 5   financial wherewithal to follow that up in the -- in

 6   the legal system; is that correct, sir?

 7             MR. HUNTER:  That's correct.

 8             CHAIRMAN HOUSE:  Okay.

 9             MR. HUNTER:  Nor do I have the expertise

10   really.

11             CHAIRMAN HOUSE:  I understand.  But it -- a

12   violation Brown Act is a misdemeanor under state law?

13             MR. HUNTER:  I believe so.

14             CHAIRMAN HOUSE:  Yes, sir.

15             MR. HUNTER:  I'm not a legal expert, but --

16             CHAIRMAN HOUSE:  Yes, sir.

17             MR. HUNTER:  -- I assume so.

18             CHAIRMAN HOUSE:  And were you not aware that

19   you can go to the city -- pardon -- pardon me, the

20   district attorney's office, and I believe it's a writ

21   of attainder.

22             Am -- am I correct there, Bob?  Is that --

23   because I don't want to misspeak.

24             MR. HANSEN:  Well, it's not a writ of

25   attainder.  The -- the district attorney would
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 1   investigate allegations of violation of the Brown Act

 2   through its public integrity unit and then make a

 3   decision as to whether or not to file charges.

 4             CHAIRMAN HOUSE:  I see.

 5             Were you -- were you aware of that process?

 6             MR. HUNTER:  No, I don't think I was at the

 7   time.

 8             CHAIRMAN HOUSE:  Uh-huh.

 9             MR. HUNTER:  I am now, right?  I mean, I

10   wasn't really an expert in the Brown Act until I

11   probably started preparing this case, right?

12             CHAIRMAN HOUSE:  I see.  All right.  Well,

13   that's -- that's what I have for you.  Thank you.

14             MR. HUNTER:  All right.  Well --

15             MEMBER NELSON:  One last --

16             MR. HUNTER:  -- now I consider myself an

17   expert, by the way.

18             MEMBER NELSON:  One last question.  Your final

19   request for us of action to take is against

20   Mr. Priamos.

21             MR. HUNTER:  Uh-huh, that's correct.

22             MEMBER NELSON:  However, he's not listed on

23   the complaint either.

24             MR. HUNTER:  No.  I can't -- I can't make a

25   complaint, an ethics complaint against an employee of
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 1   the city, only electeds.

 2             MEMBER NELSON:  Okay.

 3             MR. HUNTER:  And that was voted on by the

 4   council.  The ad hoc ethics committee actually

 5   suggested that to the council as part of their changes

 6   back in January of this year, and it was -- it was

 7   voted against by the council, I assume because they're

 8   okay with being held directly responsible for the

 9   action of their reports.  It's the only thing I can

10   draw a conclusion as far as.

11             CHAIRMAN HOUSE:  All right.  Are there any

12   other questions?  And are we ready to start

13   deliberating on this?  Does anybody need a break before

14   we do?

15             MEMBER NELSON:  (Indiscernible).

16             CHAIRMAN HOUSE:  Yeah, let's take five

17   minutes, just kind of clear our brains.  It's exactly 4

18   o'clock, so let's come back --

19        (Off the record - 04:00:20 p.m.)

20        (On the record - 04:05:30 p.m.)

21             CHAIRMAN HOUSE:  We're back into session, and

22   we're going to begin our deliberations at this point.

23   Before we do, I do want to read again, just for the --

24   for the review and reminder; the sole issue for

25   consideration by this hearing panel of the Board of
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 1   Ethics is whether Councilman Gardner violated section

 2   (2)(d) of resolution 22461, which replaced resolution

 3   22318, by participating in decisions in closed session

 4   on July 22nd, 2014, only regarding, one, the

 5   investigations of Councilman -- Members Soubirous and

 6   Davis; and/or, two, the decision to hold a hearing

 7   concerning Councilman -- Member Soubirous, either of

 8   which hearing -- the hearing panel determines was a

 9   violation of the Brown Act.  And with that we will open

10   up the floor.

11             And, Jeff.

12             MEMBER WRIGHT:  Thank you, Mr. Chairman.  I --

13   I -- I would recognize that as we have these hearing

14   panels, we get better at them.

15             And so at -- at -- in -- in -- in that

16   respect, Mr. Hunter, thank you for this process,

17   because we practice, I don't know if it makes perfect,

18   but it -- it -- it helps us get a little closer each

19   time.

20             My -- at -- at the end of the day, my -- my

21   concern here is that Mr. Hunter seems to have brought a

22   shotgun to a deer hunt.  It's the wrong tool to the

23   wrong event.  Further, I've -- I've struggled today

24   with -- with threats that I don't find particularly

25   useful, nor do I find some of the elasticity with which
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 1   rule 9 in our guidelines has been treated, to be

 2   particularly helpful in feeling like this case is --

 3   is -- is -- is one that -- that helps us move forward

 4   and find some sort of measure of closure to -- to -- to

 5   this event.

 6             The Board of Ethics has been asked by

 7   Mr. Hunter to adjudicate on the question of whether or

 8   not we believe a Brown Act violation took place.  And

 9   I'm not sure, still I'm not sure whether this board has

10   any particular or special authority to adjudicate on

11   the question of an alleged violation of state law, even

12   if it's a misdemeanor.  As the technical standards of

13   evidence do not apply to our deliberations, it seems to

14   me that if we were to find that legally the sky is

15   blue, a good lawyer would need about 15 minutes to have

16   a court vacate our decision.

17             If we did have the ability to adjudicate on

18   matters of alleged violation of state law, and -- and I

19   repeat, I -- I see nothing in council resolution 22461

20   that permits us that avenue, I'm of the conclusion that

21   the impending litigation shield provides members of the

22   council with sufficient reasons for their actions

23   related to the July 22nd city council hearing.

24             Should the impending litigation standard not

25   be congruent, I -- I would simply say a diagram of the
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 1   sentence in the Brown Act 54957.1 means the, as

 2   follows, is an important clause to that sentence that

 3   has been consistently left out of presentation today.

 4   But to return directly to the question of alleged

 5   violation of the Brown Act, I find it curious at best

 6   and disingenuous at worst, that no one, not Councilman

 7   Davis, not Councilman Soubirous, nor it must be said,

 8   Mr. Hunter, nor any one of the 21 members of the public

 9   that made submissions on the record on July 22nd, 2014,

10   ever availed themselves to the legal benefits provided

11   under the Brown Act in section 54960, et cetera.

12             They are interested persons, and -- and as

13   interested persons, they could have invoked the

14   available remedy under the Brown Act.  No remedy under

15   54960 is costly except for time, paper, and postage.

16   In fact, in 54960.5, there is provision for cost

17   recovery of legal fees and expenses by people alleging

18   a Brown Act violation, and that no one, including the

19   district attorney, who I think one may presume is an

20   interested person under the Brown Act and a reader of

21   the Press Enterprise, sought relief as provided by the

22   Brown Act, indicates to me that there may be no there,

23   there, that Mr. Soubirous and Mr. Davis joined the rest

24   of the council in asserting their confidentiality

25   privileges simply for me adds icing to the cake of
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 1   unlikeliness.

 2             So there's a questionable standing to

 3   adjudicate Brown Act violations, the impending

 4   litigation exemption, and the lack of the district

 5   attorney, Mr. Davis, Mr. Soubirous, Mr. Hunter, or any

 6   member of the public seeking relief as prescribed by

 7   the Brown Act leads me to the conclusions that no Brown

 8   Act violations took place to the best of my nonlegal

 9   discernment.  And that if a Brown Act violation took

10   place, this board, operating under the council

11   resolution, is not sufficiently structured to

12   adjudicate that question.

13             So that leaves me with the language of

14   council resolution 224612(d).  Now the issue becomes

15   one of aspiration and trust.  Neither of these seem

16   like standards that lend themselves to the cannon of

17   proof that's provided -- that's demanded by

18   quasi-judicial, somewhat adversarial, and sort of legal

19   format.

20             I can ask councilmen questions under oath of

21   what they aspire to do or be in relationship to the

22   events in question, but their answers require faith on

23   my part.  Do I believe them, yes or no.  Do I trust

24   them, yes or no.  Here I believe Mr. Hunter and I have

25   fundamentally different world views.  I'm inclined to
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 1   believe councilmembers until demonstrated otherwise,

 2   it's called presumed innocence.

 3             I've formed an impression in this proceeding

 4   today that Mr. Hunter doesn't believe councilmembers

 5   and requires proof of veracity.  I may be wrong, but

 6   that's my impression.  As to the issue of trust, we

 7   can, I think, all agree that the issue -- that the --

 8   the events of July 22, 2014, were awkward and messy.

 9   We can agree that everyone present on this dais that

10   night said things that they now might wish they could

11   recalibrate.

12             But did these actions, in and of themselves,

13   foster mistrust?  And I'm sorry, but not in my opinion.

14   I was present that night.  And in fact, if one redacts

15   the name calling from the documents, I think there's a

16   reasonable narrative available that suggests the city

17   council had a robust, if heated, discussion on

18   understanding its powers, limits, roles, and abilities

19   to act.  I'm not sure these electeds liked each other

20   that night.  As a citizen of the city, I don't care.  I

21   care that they make good decisions.

22             And I think at -- at the end of the process,

23   no action was, in fact, taken, thereby again begging

24   the question of what kind of specific relief invoking

25   the Brown Act might actually supply.  If anything, in
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 1   my opinion, the outcomes of July 22nd serve to

 2   underscore vigorous disagreement.  Disagreements and

 3   dissent ultimately, I think, are good for democracy.

 4             Questionable standing to adjudicate

 5   violations of the law, complete and across the board,

 6   unwillingness from anyone to pursue the remedies

 7   contained within the Brown Act; the elasticity --

 8   elasticity inherent in governmental claims of impending

 9   litigation; the inappropriateness of a quasi-judicial

10   body to discern malice over aspiration; and a

11   recognition that trust seems always to be in the eye of

12   the -- of the beholder would lead me to move that this

13   hearing panel of the Board of Ethics find that

14   Councilman Gardner did not violate section (2)(d) of

15   resolution 22461.

16             CHAIRMAN HOUSE:  We have a motion on the

17   table.

18             MEMBER TUCKER:  I will second that motion.

19             CHAIRMAN HOUSE:  We have a second to that

20   motion.

21             MEMBER NELSON:  He didn't make a motion.

22             MEMBER TUCKER:  There was a motion.

23             CHAIRMAN HOUSE:  Yes, he's made a motion.

24             MEMBER TUCKER:  So you can just --

25             CHAIRMAN HOUSE:  So --
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 1             MEMBER NELSON:  Oh, I (indiscernible).

 2             CHAIRMAN HOUSE:  So discussion on the motion,

 3   please.

 4             And, Keith.

 5             MEMBER NELSON:  Well, to my esteemed

 6   colleague, I think we disagree, and that we're going to

 7   come to the same conclusion on many things.  First of

 8   all, I just personally disagree.  I think there was a

 9   Brown Act violation, though I'm not an attorney either

10   or a expert; however, I think the statute of

11   limitations expired and the city council tried the

12   appropriate remedy, as I understand the Brown Act from

13   the various commissions and boards I am -- I'm on, is

14   that when you find a violation, you take the next

15   opportunity to correct the violation, which is what

16   seemed to have occurred, quite ugly -- uglily, using a

17   Trumpism, on July 22nd.

18             I think -- there's a lot of stuff I don't

19   like about it, that the city manager's budget was used

20   to pay for an investigation of his own complaint,

21   however, that's not listed directly in Mr. Hunter's

22   complaint.  It's just my personal opinion.

23             I guess my only hope would be in -- in -- in

24   reading that, that this city council move forward

25   from -- from what was quite a series of events that

0134

 1   were something that weren't in the best light of -- for

 2   the city.  The question of trust and distrust really

 3   seem -- I -- I struggle with, because there's always

 4   something the city council is going to do that I can

 5   find quite a few members of the city that are going to

 6   go, I don't trust that or I don't like it.  It's part

 7   of your job, regrettably.

 8             So did the events cause some distrust?  Well,

 9   just the public comments made that night say it did.

10   Did it overall, I guess I can't answer that.  So that's

11   just kind of my opinion on it.

12             CHAIRMAN HOUSE:  Thank you, Keith.

13             Gloria.

14             MEMBER HUERTA:  Well, I -- I do believe there

15   was no violation of the Brown Act.  I am not a legal

16   expert.  I have had years of experience as a county

17   employee, being responsible for ensuring that the

18   people I served, that we did not violate the Brown Act.

19   So I -- I don't find a violation.  I do think that it

20   created a great deal of angst and a great deal of

21   discomfort among many people, not just city

22   councilmembers.

23             I think that this raises the issue of whether

24   or not the city council, human resources, should take a

25   look at what would we do tomorrow if a similar
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 1   complaint were filed.  And maybe it's time to define a

 2   process so that we all can say that something is fair

 3   and equitable and as much as possible under the law is

 4   transparent.  There are many things involving employees

 5   that cannot be shared openly, cannot be shared as part

 6   of a hearing, but I think that as much as possible, we

 7   need to address that so that the community feels

 8   comfortable if something like this ever happens again,

 9   that we have a process that doesn't seem to scapegoat

10   any one individual or cause someone to feel like their

11   rights were violated.

12             And if there's anything I would have to say

13   it would be to recommend that city council do address

14   that and -- and see if this is something that could

15   be -- could be -- occur in the future as a new process

16   or policy.

17             CHAIRMAN HOUSE:  All right, thank you.

18             Keith.

19             MEMBER NELSON:  One thing I forgot.  In part

20   of the testimony from Councilman Gardner, there was a

21   comment that the city council had reservations about

22   going through human relations because they came under

23   the city manager.  I happened to sit as chairman of a

24   rather large agency, and -- and what I would have said

25   to -- what I would have thought exactly at that time is
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 1   definitely we have the wrong city manager, because the

 2   city manager should have been mature enough never to

 3   take repercussions and there should never have been any

 4   fear of that.

 5             Irrespective, that's not part of the

 6   complaint.  That's just something I wanted to -- to

 7   say.

 8             CHAIRMAN HOUSE:  Thank you.

 9             Anybody else?  Wendel?

10             MEMBER TUCKER:  Well, I concur with Jeff's

11   statement.  I particularly appreciate the fact that he

12   detailed each of the items and that -- and Gloria's

13   statement also relative to the violation of the Brown

14   Act.  And -- and as -- as I have previously stated, I

15   -- I feel that -- that there was no violation of the

16   Brown Act.  And because of the -- because of the

17   clauses relative to litigation, the -- the clauses in

18   there that are very specific to only the final actions

19   that need to be reported out, again, as Gloria has,

20   I -- I also have participated with agencies relative to

21   the Brown Act and decisions were made that -- that we

22   didn't report out until the final decision.

23             So -- so we're not making a judgment on the

24   Brown Act per se except that Jason has made that the --

25   the integral part of his testimony.  So -- so it forces
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 1   us then to -- to -- to make judgments or -- or to think

 2   about the ramifications of the Brown Act.

 3             So as I stated previously in another, but

 4   must be restated in each -- each case, the -- I feel

 5   that -- that the city council, and therefore -- and

 6   therefore each of the individual members that

 7   participated in that process, did so in good conscience

 8   under the direction and guidance of legal counsel and

 9   that the way -- the appropriate report out is left to

10   the city manager to do such on behalf of the city

11   council, I believe that they acted in -- in good faith.

12             On the issue of violation of the -- of -- of

13   the Code of Ethics, to me the preponderance of -- of

14   evidence that must be -- must be dealt with or proven

15   is the aspiration aspect.  And -- and I think -- I

16   think the word you have to look at is conspire as -- as

17   it goes along with aspire.  Did they willingly conspire

18   to violate the -- the -- the trust?

19             And -- and one of my -- one of my colleagues

20   here has already used a word that the transparency.

21   And -- and I believe, Jeff, you asked Councilman

22   Gardner, did -- did he feel that they in any way

23   violated transparency.  My -- my opinion is that, no,

24   that they did -- they did not wilfully conspire to

25   violate the trust of the people.
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 1             We had a -- we had a very difficult political

 2   environment in -- in that particular era of our -- of

 3   our history.  We also had a circumstance that had no

 4   previous history, therefore a process had to be

 5   created.  There was -- and -- and I -- and an example

 6   that came to my mind today as we were -- as we were

 7   talking, this panel came about because of -- of -- of

 8   previous situations.  A commission was put together to

 9   study at length what to do with Code of Ethics

10   violations in -- in the future.  The city council then

11   created the -- the overall Board of Ethics and -- and

12   this panel process.

13             So my point on that I'm trying to make --

14   trying to make is, the city council was the only body

15   that could go through the process of figuring out how

16   are we going to deal with a violation, a work -- a work

17   violation, a labor violation, how are we going to deal

18   with a labor violation filed by one of our colleagues

19   against the -- the employee of the council.

20             And I have no problem at all understanding

21   why.  And I don't think that -- that regardless of

22   personalities, I don't believe that the city manager

23   has -- has the -- the authority to -- to make decisions

24   relative to his claim and -- and others that are

25   claiming that.  It only can be done by their
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 1   supervisors.  And the city council is their

 2   supervisors.

 3             So with all of that lengthy statement made, I

 4   support the motion.

 5             CHAIRMAN HOUSE:  All right, thank you, sir.

 6             That leaves me to speak, and I don't really

 7   think there's too much I could say here that hasn't

 8   already been very eloquently said by smarter people

 9   than me sitting on this panel.  So with that, I'm going

10   to ask the clerk to read the motion so that we can get

11   a vote here.

12             COLLEEN NICOL:  Motion made by Member Wright,

13   seconded by Member Tucker to find that Councilmember

14   Gardener did not violate the Code of Ethics.

15             CHAIRMAN HOUSE:  Thank you.

16             So a vote of yes is to vote that the code was

17   not violated.  A vote of no is that it was violated.

18   Please vote.  The vote is unanimous that the code was

19   not violated.  Thank you very much.  And with that,

20   this hearing is adjourned.

21                            - - -

22   (Whereupon, the proceeding was concluded at 04:24 p.m.)

23                            - - -

24

25
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           1                     P R O C E E D I N G S



           2         (On the record - 01:32:39 p.m.)



           3              CHAIRMAN HOUSE:  The time is 1:32.  Let's --



           4    let's go ahead and come to order.  This is a



           5    continuation -- rookie mistake.  Let's go ahead and



           6    come to order, please.  It is now 1:32.  This is a



           7    continuation of an ethics hearing from February 10th.



           8              Is the complainant present in the room?  No.



           9    We will wait until 1:40 and continue from there.  Thank



          10    you.



          11              FEMALE SPEAKER:  There he is.



          12              CHAIRMAN HOUSE:  And there he is.



          13              MR. HUNTER:  Traffic.



          14              CHAIRMAN HOUSE:  I see -- see now that the



          15    complainant is present.



          16              We have already come to order, sir.  And so



          17    the first item that we have on our agenda is public



          18    comment.



          19              MR. HUNTER:  Well, I'd like to speak for



          20    public comment.  I haven't put a comment card in, but I



          21    can do that later.



          22              CHAIRMAN HOUSE:  That's fine.



          23              MR. HUNTER:  Or I can do it now.



          24              CHAIRMAN HOUSE:  Okay, sure.



          25              MR. HUNTER:  Hi there.  Jason Hunter.  Happy
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           1    Friday.  I hope you'll looking forward to a wonderful



           2    weekend.  Sorry for being a little late, traffic was a



           3    murder getting over here.



           4              But we've been through three of these now.



           5    I'm a little bit -- bit disappointed particularly by



           6    three things that I've seen at the first three



           7    hearings.  One is, under the ethics code it says



           8    something about, you know, aspiration -- it's



           9    aspirational; and I think that that goes to intent.



          10    And I've -- I've seen deliberations -- during



          11    deliberations the panel try to say, well, regardless of



          12    whether they may or may not have violated the Brown



          13    Act, which they absolutely positively did, okay, and I



          14    think I've proven that now beyond a reasonable doubt,



          15    we don't know that they aspired to -- to, you know, to



          16    not keep the public trust and integrity of the process.



          17              And I can read verbatim out of the ethics



          18    code what exactly that says, but I would -- I would



          19    counter with this, and I think this would work in a



          20    court of law as well, there is such a thing as reckless



          21    indifference, okay?  Somebody doesn't have to set out



          22    trying to do bad things.  They can be so negligent and



          23    so reckless by their actions that they cause it anyway.



          24    And you're still liable for it, okay?



          25              All -- all I have to do is prove that our
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           1    electeds, who are trained in the Brown Act and the Code



           2    of Ethics, didn't follow them.  I don't have to prove



           3    that they set about to break the -- the public trust



           4    and confidence.  That happens per se de facto once they



           5    don't follow the Brown Act and our Code of Ethics.



           6    It's very simple, okay?



           7              So I'm -- I'm a little bit -- it seems like



           8    folks are looking for technicalities to give these guys



           9    an out.  I've seen that before in the past, that's why



          10    the public is 0 for 40 in ethics complaints, okay?



          11    That needs to stop.



          12              Secondly, I've got to get a subpoena of



          13    Soubirous and Davis.  There's no court of -- court



          14    of -- there's no quasi or judicial process in the



          15    country that would not allow me to subpoena relevant



          16    witnesses who would testify to what happened behind



          17    closed doors.  And they can because they don't need the



          18    council to waive the exemption for closed session if



          19    they believe what was spoken about in closed session,



          20    violated the Brown Act.



          21              And if I don't get those subpoenas, okay, and



          22    the folks who vote against those subpoenas allowing me



          23    to make my case, I will bring ethics complaints against



          24    members of this panel.  I have to get those subpoenas



          25    of witnesses.  That is ridiculous that I have not
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           1    gotten them to date.



           2              And I'm concerned that there may be a few



           3    members of the panel, not all of them, but a few that



           4    have already made up their minds before they came here



           5    today.  That concerns me.  Thank you.



           6              CHAIRMAN HOUSE:  Okay, thank you, sir.  Since



           7    this --



           8              Am I on?  Okay.  There we go.  I can hear



           9    myself ringing now.  Thank you.



          10              Since this is a continuation of the hearing



          11    from February 10th, Mr. Hunter, I believe you were in



          12    the process of starting to present your evidence, would



          13    you like to continue from that point, sir?



          14              MR. HUNTER:  Yes, I do.



          15              CHAIRMAN HOUSE:  Thank you.



          16              MR. HUNTER:  And I'm -- and I'm not sure I



          17    actually presented evidence at that hearing, did I?  I



          18    don't think I did.



          19              CHAIRMAN HOUSE:  I believe you were about to.



          20    We were at that point in the -- in the -- in the



          21    process.



          22              MR. HUNTER:  I'd like to count -- call



          23    Councilman Gardner up at this time to ask him a few



          24    questions if I could.



          25              CHAIRMAN HOUSE:  Councilman Gardner.
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           1              MR. HUNTER:  And do we need to be sworn in



           2    again?



           3              CHAIRMAN HOUSE:  The clerk says no.



           4              MR. HUNTER:  Thank you, Councilman Gardner.



           5              If I could show this to the -- to the panel.



           6    Thank you.



           7                      DIRECT EXAMINATION



           8    BY MR. HUNTER:



           9         Q    That before us is -- what does it say?  Could



          10    you read the title on it, please?  Councilman Gardner,



          11    could you read the title on --



          12         A    Yes.



          13         Q    -- that?



          14         A    It says no signal.



          15              MEMBER WRIGHT:  Point of order.  We don't have



          16    screens here.



          17              CHAIRMAN HOUSE:  Yeah, you do.  Hit the power



          18    button.



          19              MEMBER WRIGHT:  This one?



          20              CHAIRMAN HOUSE:  Yeah.



          21              MEMBER WRIGHT:  Okay.



          22              MR. HUNTER:  Is everybody good?



          23              COUNCILMAN GARDNER:  I --



          24              MEMBER WRIGHT:  I have it.



          25              COUNCILMAN GARDNER:  -- will read from the
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           1    city attorney's screen.  It -- the title says, City of



           2    Riverside Code of Ethics and Conduct official



           3    certification.



           4    BY MR. HUNTER:



           5         Q    Okay.  And -- and could you read the first



           6    paragraph, please?



           7         A    It says, as a newly elected appointed or



           8    reappointed official of the City of Riverside,



           9    California, I herein certify that I have received a



          10    copy.



          11              MEMBER WRIGHT:  Point of order.  Point of



          12    order.  We've not seen this document before.  It's not



          13    in the -- it's not in the disc that's been submitted to



          14    the committee, nor is it in our hardcopy.



          15              MR. HUNTER:  Okay, that's fine.  I'm just



          16    taking --



          17              MEMBER WRIGHT:  I -- I -- I --



          18              MR. HUNTER:  I'm taking --



          19              MEMBER WRIGHT:  I move that it be rejected.



          20              MR. HUNTER:  Absolutely I -- I would object to



          21    that.



          22              MEMBER WRIGHT:  This has -- this has happened



          23    several times now where we've been trying to get



          24    evidence in under the wire, Mr. Hunter, and this is a



          25    bridge too far.
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           1              MR. HUNTER:  Well, I think first of all,



           2    you're wrong.  I can have him testify as to anything I



           3    want to.  I've got him up there as a -- as a witness.



           4              MEMBER WRIGHT:  You can't throw new documents



           5    at this hearing panel.



           6              MR. HUNTER:  You can choose to --



           7              MEMBER WRIGHT:  The -- the rules are very



           8    clear --



           9              MR. HUNTER:  You can choose --



          10              MEMBER WRIGHT:  -- about that, sir.



          11              MR. HUNTER:  You can choose to believe whether



          12    this is -- this is true evidence or not or you can --



          13    you can -- you can, you know --



          14              CHAIRMAN HOUSE:  Mr. Hunter, the point is we



          15    have not been noticed on this evidence previously, and



          16    it is therefore improper to admit it.  So we're going



          17    to ask that you withdraw this evidence.



          18              MR. HUNTER:  I'm having him read a document.



          19    I can -- I can ask anybody to read a document.



          20              MEMBER WRIGHT:  No, you can't.



          21              CHAIRMAN HOUSE:  No, sir, you cannot.  This



          22    document has not been presented into evidence.



          23              MR. HUNTER:  I'm not introducing it into the



          24    record as evidence.  I'm entering -- I'm introducing



          25    his testimony -- testimony as evidence into --
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           1              CHAIRMAN HOUSE:  Sir --



           2              MR. HUNTER:  -- the record.



           3              CHAIRMAN HOUSE:  -- if he's reading the



           4    document, that is reading the document into evidence.



           5              MR. HUNTER:  He can -- I -- he -- I can do



           6    that.  I'm allowed to do that.



           7              CHAIRMAN HOUSE:  Sir, I'm going to disallow



           8    it.  If you -- if you want to take to -- this to an



           9    appeal or something or file an ethics violation against



          10    me, so be it; but I'm not going to allow that document.



          11              MR. HUNTER:  And how would this be handled in



          12    a regular judicial proceeding or any other --



          13              CHAIRMAN HOUSE:  This is not a regular



          14    judicial proceeding.



          15              MR. HUNTER:  Okay.  Well, I -- I find this



          16    highly irregular that I can't ask questions based upon



          17    something that's in front of him -- you don't have



          18    to --



          19              CHAIRMAN HOUSE:  Sir, you're --



          20              MR. HUNTER:  -- accept it into the --



          21              CHAIRMAN HOUSE:  -- welcome to --



          22              MR. HUNTER:  -- record.



          23              CHAIRMAN HOUSE:  -- ask all the questions you



          24    wish, sir.  You may not have him read the document --



          25              MR. HUNTER:  Okay.
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           1              CHAIRMAN HOUSE:  -- because it is not in



           2    evidence.



           3    BY MR. HUNTER:



           4         Q    Did you sign a Code of Ethics complaint -- or



           5    excuse me -- a Code of Ethics in --



           6              MR. HUNTER:  Now I need the document back.



           7    Excuse me.  Thank you, sir.



           8    BY MR. HUNTER:



           9         Q    On June 27th, 2011, did you sign the Code of



          10    Ethics and Conduct official certification?



          11         A    Mr. Hunter, I have no idea.  That was almost



          12    seven years ago.



          13         Q    Okay.  So you didn't just see what was in



          14    front of you?  You managed to miss that completely?  It



          15    was just in front of your eyes.  You didn't -- now



          16    you're saying you don't -- I -- you're saying you don't



          17    remember even though you just saw a copy of the



          18    document in front of you --



          19         A    Mr. Hunter, I --



          20         Q    -- with your signature on it?



          21         A    Mr. Hunter, I answered your question.



          22         Q    Okay.  The Code of Ethics and Conduct, okay,



          23    is given to all newly elected appointed and reappointed



          24    officials of the City of Riverside, California, okay?



          25    If we go to the Code of Ethics and Conduct --
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           1              MR. HUNTER:  And let me grab the -- it might



           2    be, actually be in the package that you guys have



           3    received.



           4              COUNCILMAN GARDNER:  Mr. Chairman, while he



           5    looks for that, could we possibly get some technical



           6    assistance?  My screen is not functioning.  It puts me



           7    at a little bit of a disadvantage.



           8              CHAIRMAN HOUSE:  We're -- we're not looking



           9    at anything.



          10              COUNCILMAN GARDNER:  No, I understand, but at



          11    some point I suspect we might be.



          12              MEMBER NELSON:  And I have a question for the



          13    chairman.



          14              CHAIRMAN HOUSE:  Yes, sir.



          15              MEMBER NELSON:  Unless I read through it all,



          16    in our packet it has the city charter that was



          17    submitted.  Is this document not part of the city



          18    charter?



          19              CHAIRMAN HOUSE:  Which document?



          20              MEMBER NELSON:  City -- the -- what he was



          21    asking Councilman Gardner to read.



          22              CHAIRMAN HOUSE:  No, sir, it's --



          23              MEMBER NELSON:  No, okay.



          24              CHAIRMAN HOUSE:  -- not.



          25              MEMBER NELSON:  All right, thank you.  I
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           1    didn't want to have to read through all the pages.  Let



           2    me see if this is what I have.



           3              MR. HUNTER:  Yeah.  Let's go to page 18 of the



           4    record, please.



           5    BY MR. HUNTER:



           6         Q    The provisions of this code --



           7    (indiscernible) provisions of this Code of Ethics and



           8    Conduct shall apply to the mayors and members of the



           9    city council and to all members of the boards,



          10    commissions, and committees appointed by the city



          11    council or the mayor or the mayor and the city council



          12    including any ad hoc -- ad hoc committees.  The



          13    provision of this code shall also apply to all members



          14    of the committees appointed by individual members of



          15    the city council or department heads.



          16              Further, the provisions of the --



          17              MEMBER NELSON:  Excuse me, you said you were



          18    on page --



          19              MEMBER TUCKER:  Eighteen.



          20              MEMBER NELSON:  -- 18, what sub?



          21              MR. HUNTER:  Scope.



          22              MEMBER NELSON:  Okay, thank you.  Okay.



          23    Under -- under -- you're in (b) scope?



          24              MEMBER TUCKER:  Yeah.



          25              MR. HUNTER:  Yes, (b) scope.
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           1    BY MR. HUNTER:



           2         Q    Further, the provisions of this code shall



           3    apply to the mayor and members of the city council at



           4    all times during their term of office as elected



           5    officials in the City of Riverside.  Okay.  So, Mr. --



           6    Mr. Gardner, are you familiar with the Code of Ethics



           7    and Conduct?



           8         A    I am.



           9         Q    Okay.  Did you sign at any time a Code of



          10    Ethics and Conduct official certification that you



          11    received it?



          12         A    I believe I have.



          13         Q    Yeah.



          14              MR. HUNTER:  And if I could, can I -- can I



          15    ask the -- the clerk a clarifying question?



          16              CHAIRMAN HOUSE:  I would say no, sir.



          17              MR. HUNTER:  Okay.  A technical question?



          18    Well, I -- I mean, I guess, what I -- what I -- I would



          19    further say is, this is given out to every single --



          20    you guys have received one of these, okay?  Every



          21    elected and appointed official who -- who, you know,



          22    gets on a board or is -- gets on the council receives a



          23    copy of this and signs it, okay?  It goes -- it's a



          24    public document.  We know that they have signed it.



          25    They're supposed to understand it.
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           1              You're supposed to understand that document.



           2    I think you get that, right?  I mean, you -- you --



           3    they -- the clerk gives this to you to sign it, you --



           4    you pass it back to them.  Okay.  So let's go to



           5    page -- page 22 of the record, please, Councilman



           6    Gardner.



           7    BY MR. HUNTER:



           8         Q    And under line 4, it says complaints from



           9    members of the public regarding elected or appointed



          10    officials shall be submitted on the complaint form



          11    available from the clerk.  Who -- who do you consider



          12    to be the public, Mr. Gardner?



          13         A    The public would be anybody that -- I -- I



          14    think it's inclusive of everybody in the city.



          15         Q    Okay.  So it would include staff?



          16         A    It would.



          17         Q    Yeah, because they can get down here during



          18    public comment and -- it would include elected



          19    officials, right?  You can get down here on public



          20    comment and make a comment, correct?



          21         A    Sure.



          22         Q    Okay.  And would Scott Barber have been a



          23    member of the public?



          24         A    In some circumstances certainly.



          25         Q    Yeah, I'd say in all circumstances he'd be a
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           1    member of the public.  The -- would Sergio Diaz be a



           2    member of the public?  Could he get down here and make



           3    a public -- a comment from public comment from the



           4    dais?



           5         A    He could.



           6         Q    Okay.



           7         A    Actually not from the dais because he doesn't



           8    sit on the dais.



           9         Q    Oh, sure, not from the dais, from the podium,



          10    sorry.  You're -- you're correct.  Now, as far as



          11    regarding an elected or appointed official, would Mike



          12    Soubirous be an elected official?



          13         A    At what point in time.



          14         Q    When?  During the time of his complaint.



          15         A    Yes.



          16         Q    Okay.  So complaints from members of the



          17    public, which would include Sergio Diaz, Scott Barber,



          18    regarding appointed officials, such as Mike Soubirous



          19    or Paul Davis, shall be submitted on the complaint form



          20    available from the city clerk.  That seems pretty, you



          21    know, it --



          22         A    It --



          23         Q    -- seems --



          24         A    It does --



          25         Q    -- pretty obvious, right?
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           1         A    -- seem very straight forward if you are



           2    looking at how the Code of Ethics and Conduct operates.



           3    There is nothing about the --



           4         Q    I don't --



           5         A    -- Code of Ethics and Conduct that says that



           6    any complaint about an elected official must be



           7    submitted under the Code of Ethics and Conduct.  In



           8    fact, I think it would be illegal of the city to tell a



           9    city employee that they could not use the California



          10    elections code as a mechanism to attempt to seek



          11    redress for what they --



          12         Q    Okay.



          13         A    -- saw as --



          14         Q    Okay.



          15         A    -- an issue with --



          16         Q    Sure.



          17         A    -- an elected official.



          18         Q    Okay.  So -- so what you're saying is, if



          19    there is, by statute or law or some other authority,



          20    another way to make a complaint, you can file it that



          21    way?



          22         A    Exactly.



          23         Q    And I would totally agree with that.  Okay.



          24    So but it does say here, once again --



          25         A    This -- this explains the --
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           1         Q    I'm not -- I'm not going back and forth --



           2         A    -- process.



           3         Q    -- to you.



           4         A    Yeah.



           5         Q    I'm -- I'll ask you questions.  The



           6    complaints from members of the public regarding elected



           7    or appointed -- appointed officials shall be submitted.



           8    What does shall mean?  Does shall mean must?



           9         A    It does.



          10         Q    Okay.



          11         A    If you're using this process, that's --



          12         Q    Yes.



          13         A    -- what it --



          14         Q    So --



          15         A    -- means, yes.



          16         Q    So must be submitted.  Now, it doesn't say --



          17    let me see, it says complaints from members of the



          18    public regarding elected and appointed officials.



          19    Complaints, all complaints.



          20         A    No.



          21         Q    Shall --



          22         A    It doesn't say all --



          23         Q    It says --



          24         A    -- complaints.



          25         Q    -- complaints -- does it --
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           1         A    It says --



           2         Q    Okay.  Let's just say it's ethics complaints,



           3    okay, well --



           4         A    Fine.



           5         Q    -- okay.  I'll -- I'll -- I'll --



           6         A    A complaint under --



           7         Q    -- agree with that.



           8         A    -- this process shall be --



           9         Q    Okay.  Under the --



          10         A    -- filed on --



          11         Q    To your knowledge, was --



          12         A    -- the record with --



          13         Q    -- there another process that we should be



          14    aware of whereby --



          15         A    Yeah, there's the California elections, the



          16    California employment code and --



          17         Q    Okay.



          18         A    -- complaints filed under that.



          19         Q    What --



          20         A    Which are a different process.



          21         Q    Could -- could you show me anywhere in the



          22    record the other process by which Scott Barber and



          23    Sergio Diaz filed their complaints?  Could I see that?



          24    Could you show me anywhere in the record the



          25    alternative process and the authority they used to file
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           1    their complaint?



           2         A    I -- I don't know that it's in the record,



           3    but I will tell you that the complaints that were filed



           4    by Mr. Barber and Chief Diaz were filed under the



           5    California elections code, not as complaints that the



           6    councilmembers that were complained against violated



           7    the city's Code of Ethics and Conduct.  They would have



           8    used the correct form as required if that was what they



           9    intended to do, and they clearly did not.



          10         Q    So you're saying that members of the public



          11    have options as to how they want to file their



          12    complaint?



          13         A    No.  Members -- members --



          14         Q    Could I file a --



          15         A    -- do --



          16         Q    -- complaint that way?  Just curious.



          17         A    No, because you're not a city employee.



          18         Q    Okay.  So a city --



          19         A    If you were --



          20         Q    -- employee --



          21         A    -- city employee and you were complaining



          22    about another city employee --



          23         Q    Okay.



          24         A    -- you could use that.



          25         Q    You can use the California elections code?
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           1         A    Yes, you can.



           2         Q    And is there --



           3         A    No, no, no.  Employment code, I'm sorry.  I



           4    misspoke.



           5         Q    Okay.  I was -- I didn't know what the



           6    elections code was covered for.  Okay.  California --



           7    and by that, you mean of course the -- the labor code



           8    which refers to hostile workforce environments,



           9    correct?



          10         A    Among other things it does.



          11         Q    Okay.



          12         A    Yes.



          13         Q    Okay.  And so you're familiar with hostile



          14    workforce environments and -- and the law that regards



          15    that, correct?  And if you're not, we can go to the



          16    record and --



          17         A    Yeah.



          18         Q    -- we can look it up.



          19         A    I'm -- I'm not familiar in detail, I can't



          20    quote it, but yes I'm generally familiar with it.



          21              MR. HUNTER:  Okay.  Let's -- let's actually go



          22    to the record on that.  If we could turn to 898 of the



          23    record.  Okay.  Is everyone there?



          24              COUNCILMAN GARDNER:  Yes.



          25              MR. HUNTER:  There's a part on the bottom
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           1    which says Mr. Meyerhoff, I hope, on your --



           2              COUNCILMAN GARDNER:  Uh-huh.



           3              MR. HUNTER:  Okay.  At the very bottom it's



           4    highlighted.  This says Mr. Meyerhoff -- and



           5    Mr. Meyerhoff for -- for folks reference was the



           6    attorney hired, not the investigator, but the attorney



           7    hired by the City of Riverside to provide legal counsel



           8    for them during this case.  And he says, I have been



           9    assisting the city as special counsel for this matter.



          10    As the mayor mentioned, the complaints brought by the



          11    city manager on behalf of the chief of police and one



          12    of his subordinates alleged, amongst other things,



          13    claims of hostile workforce environment, right?



          14              And he goes onto explain the -- the code, I



          15    believe, which Mr. Gardner is -- is referencing here,



          16    under the California government code, as part of the



          17    Fair Employment Housing Act, section 1290 -- 12 --



          18    12940 of the government code, employers, including the



          19    City of Riverside, are required to -- required to



          20    conduct fair, prompt, and thorough investigations into



          21    claims of hostile workforce environment, okay?



          22              And that was one of the reasons that the



          23    council authorized the investigation of an independent



          24    third-party investigator, okay?



          25    BY MR. HUNTER:
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           1         Q    So, Mr. -- Mr. Gardner, I agree with you, you



           2    are correct that a hostile workforce environment does



           3    need to be investigated by state law and can be filed



           4    under labor code, but that's all, okay, that was



           5    required, okay, all that was required.  There is no



           6    requirement under California code, unless you can



           7    provide me a specific example, you've given -- been



           8    given adequate time to prepare for this -- for this



           9    hearing today, there is nothing under California labor



          10    code that says you have to investigate 407 complaints



          11    of interference with the city manager's



          12    responsibilities.



          13              There is nothing in the labor code about



          14    investigating ethics violations.  There's nothing in



          15    the -- in the labor code about investigating Brown Act



          16    violations, which were alleged unto the council by, I



          17    believe, either Chief Diaz or -- or Scott Barber, city



          18    manager at the time, Scott Barber.  So unless you can



          19    provide me with actual evidence, you know, and I can't



          20    find anything in the record where --



          21              MEMBER HUERTA:  Is there a question coming?



          22              MR. HUNTER:  Yeah.



          23              MEMBER HUERTA:  This is becoming --



          24    BY MR. HUNTER:



          25         Q    Is there anything in the record that --
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           1    that -- that you could find outside of the hostile



           2    workforce environment that was required to be



           3    investigated in a certain way by state law?



           4         A    I don't know that there was anything that was



           5    required to be investigated in a certain way.  There



           6    was also no prohibition against investigating it that



           7    way.



           8         Q    Okay.  And -- and you guys had -- had a



           9    process that was established for -- for doing this,



          10    correct, for investigating city councilmen, you had a



          11    process, you had already discussed it and you had the



          12    authority to do so?



          13         A    I am not aware of a formalized process, not



          14    by --



          15         Q    So you kind of made up --



          16         A    -- this or any other council --



          17         Q    So you -- you made up --



          18         A    -- for investigating a complaint like that.



          19         Q    Okay.  So you -- you made up the process as



          20    you went along?



          21         A    We're getting into things that may or may not



          22    have been discussed in closed session, and I cannot



          23    address those.



          24         Q    Okay.  Well, is there anything in the record,



          25    to your knowledge, or anything you brought here today,
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           1    that would show a process by which you could -- you had



           2    the authority, it was a previously established process,



           3    whereby you had the authority to hold a hearing on a



           4    city councilmember and -- and possibly impose



           5    sanctions?  Is there anything in the record that shows



           6    that that was previously established?



           7         A    Not that I'm aware of, no.



           8         Q    Okay.  I'll -- I'll leave that as evidence



           9    that it didn't exist, okay?  That it was created on the



          10    fly, okay?  And so once again I go back to the Code of



          11    Conduct.  The only process I'm -- I'm aware of, and --



          12    and maybe you could disagree -- you can disagree with



          13    me if you want, by which --



          14              MR. HUNTER:  Actually let's go to page --



          15    let's go to page 113 of the record.  Now, these are



          16    Code of Ethics complaints that were previously filed by



          17    members of the public.  And as we know the members of



          18    the public can include anyone, it could include any



          19    person really that comes here to speak at the -- at



          20    the --



          21              COUNCILMAN GARDNER:  I'm sorry, Mr. Hunter,



          22    I'm not --



          23              CHAIRMAN HOUSE:  I'm sorry, yeah --



          24              COUNCILMAN GARDNER:  -- seeing that on page



          25    113.
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           1              CHAIRMAN HOUSE:  -- I'm not seeing that on 113



           2    either.



           3              MEMBER NELSON:  You mean page 119.



           4              MR. HUNTER:  Sorry, 119.



           5              MEMBER NELSON:  119 is where I have it.



           6              COUNCILMAN GARDNER:  119 appears to be a



           7    chart.



           8              MR. HUNTER:  Okay.  And it's -- just in case



           9    I'm off by a couple numbers here, and I think for all



          10    these hearings, it's a couple pages off it seems.



          11              MEMBER NELOSN:  Yeah, it's 119.



          12              MR. HUNTER:  Yeah.  I'm actually looking at



          13    the complaints that were filed on August 30th, 2010,



          14    September 27, 2010, and March 15th, 2011.



          15              MEMBER:  (Indiscernible).



          16              CHAIRMAN HOUSE:  Yeah, that's --



          17              MR. HUNTER:  Okay.  120.



          18              CHAIRMAN HOUSE:  Or 115 on mine.



          19              MEMBER:  (Indiscernible).



          20              CHAIRMAN HOUSE:  Okay.  Yeah, we're with you.



          21    BY MR. HUNTER:



          22         Q    We've got, you know, Scott Barber and -- I'm



          23    going to ask you a question here.  Scott Barber alleged



          24    a charter 407 violation, correct, as part of his



          25    complaint against Councilman Soubirous and Councilman
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           1    Davis?



           2         A    Mr. Hunter, I'm sorry, I'm not finding that,



           3    a complaint by Mr. Barber in this list.  I'm not saying



           4    it's not there, I'm just not yet finding it.



           5              MEMBER TUCKER:  I -- I believe -- I believe



           6    your question is not -- is -- is going to reference



           7    back to this, but it's not specifically on this page.



           8              MR. HUNTER:  Oh, no, it's not specifically on



           9    this page.



          10              MEMBER TUCKER:  Yeah.



          11    BY MR. HUNTER:



          12         Q    To -- to your recollection, the -- the



          13    Soubirous and Davis investigation centered, at least in



          14    part, on charter section 407 violations, which was



          15    interference with administrative services, correct?



          16         A    I believe that was part of the --



          17         Q    Yeah.



          18         A    -- complaint, yes.



          19         Q    Okay.  So I see a member of the public



          20    towards the bottom of this page making a complaint



          21    about charter 407, interference -- interference with



          22    administrative services here, three of them.  I see



          23    three different complaints, but it looks like two



          24    groups that was adjudicated by the -- by the --



          25         A    Yes, yeah.  I --
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           1         Q    -- ethics panel.



           2         A    I see them here.



           3         Q    So -- so --



           4         A    And that's because --



           5         Q    -- there was precedent --



           6         A    -- those were -- those were filed as a



           7    complaint under -- as a violation of the Code of Ethics



           8    and Conduct.



           9         Q    But there's -- there's --



          10         A    Mr. Barber and Chief Diaz's complaints were



          11    not filed as complaints of violation of the Code of



          12    Ethics and Conduct, hence that process was not



          13    followed.



          14         Q    Okay.  So what you're saying is if you're a



          15    member of the public, you have an option, you don't --



          16    I -- I can file -- I can get a -- can I get an



          17    investigator?  Could the council okay -- if I -- if I



          18    wanted to bring my complaints a different way, would



          19    the council okay maybe $100,000 for me to -- to -- to



          20    investigate my complaints.



          21              MEMBER WRIGHT:  Is your screen on, Mr.



          22    Chairman?



          23              CHAIRMAN HOUSE:  Yes, it is.



          24              MEMBER WRIGHT:  She -- she as a question over



          25    here.
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           1              MEMBER HUERTA:  As soon as Jason is done, I



           2    have a point of order.



           3              CHAIRMAN HOUSE:  Okay.



           4    BY MR. HUNTER:



           5         Q    You know, could I -- Mr. Gardner, can -- can



           6    I bring a complaint directly to the council that would



           7    absolutely positively be investigated using, you know,



           8    hundreds of thousands of dollars in city resources?  Is



           9    that -- that available to every member of the general



          10    public?



          11         A    The particular complaint was an employment



          12    complaint.  And since you are not a city employee, you



          13    could not make such a complaint.



          14         Q    Okay.



          15              CHAIRMAN HOUSE:  Now, I'm going to interrupt



          16    you for just a moment, if I could, Jason, because



          17    I've -- I've got a point of order here.



          18              MR. HUNTER:  Sure.



          19              MEMBER HUERTA:  I --



          20              CHAIRMAN HOUSE:  Gloria, go ahead.



          21              MEMBER HUERTA:  This is my first hearing, so



          22    I'm not sure at what point we could ask questions.



          23              MEMBER NELSON:  Deliberations.



          24              MEMBER HUERTA:  Do we hold our questions to



          25    the end?
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           1              MEMBER NELSON:  Deliberations.



           2              MEMBER HUERTA:  Okay.



           3              CHAIRMAN HOUSE:  Deliberations, yes.



           4              MEMBER HUERTA:  Thank you.



           5              CHAIRMAN HOUSE:  I'm sorry, Mr. Hunter.



           6    Please -- please go ahead.



           7              MR. HUNTER:  Okay.



           8    BY MR. HUNTER:



           9         Q    So you would agree though that looking at



          10    this there is precedent for members of the public to



          11    bring complaints of interference with administrative



          12    services under the ethics code, there's precedence



          13    there?



          14         A    Certainly.



          15         Q    Okay.  And so why wasn't, once the hostile



          16    workforce complaint was investigated and duly dismissed



          17    because --



          18              MR. HUNTER:  And we can go into, if anybody



          19    feels the need for me to go into hostile workforce



          20    environment -- environment claims, I will again.



          21    Hostile workforce environment claims basically say that



          22    somebody was discriminated upon based upon color,



          23    creed, religion, sex, et cetera, et cetera.  And maybe



          24    I'll get it into the record a little bit later when I



          25    do the introduction of evidence.
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           1    BY MR. HUNTER:



           2         Q    But why wasn't warrants -- Chief Diaz and



           3    Scott Barber -- once the hostile workforce complaint



           4    was readily dismissed, as it was clearly not a hostile



           5    workforce environment claim, why did the council feel



           6    the need to create a new process?



           7         A    The compliant was not filed as a complaint of



           8    the violation of the Code of Ethics and Conduct, so it



           9    wasn't followed, that procedure was not followed.  The



          10    complaint was filed differently and a procedure that



          11    the council was advised by the city attorney's office



          12    as the proper mechanism, also the human relations



          13    office was the proper method to investigate a complaint



          14    filed under the labor code against a city employee.



          15         Q    And how would a complaint like this be



          16    adjudicated today in your opinion?



          17         A    If it was filed as a complaint under the



          18    labor code, I think a very similar process would be



          19    followed.  If it was filed as a complaint of the



          20    violation of the Code of Ethics and Conduct, the



          21    procedure that you have been talking about would be



          22    followed.



          23         Q    Okay.



          24              MR. HUNTER:  Now I'm going to make a request



          25    at this juncture before the end that I get a subpoena
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           1    of my complaint against city executives, it should be



           2    Hunter versus Kerr and Dave Wright, circa 2012, which



           3    will show another similar complaint that was made that



           4    was not investigated, not nearly like Mr. Gardner would



           5    like to -- to insinuate.



           6              It was a hostile -- hostile workforce



           7    complaint with whistleblower complaints with it as



           8    well.  Only the hostile workforce complaint was



           9    investigated.



          10              CHAIRMAN HOUSE:  Could -- could you repeat the



          11    citation, please?



          12              MR. HUNTER:  It's a 2012 complaint, Hunter



          13    versus Wright and Kerr.  It was a complaint made that



          14    had a hostile workforce environment --



          15              MEMBER WRIGHT:  Thank you.



          16              MR. HUNTER:  -- minor component to it, mostly



          17    other complaints.  And if I could get that, I would



          18    show this -- this -- this -- this panel that what



          19    Mr. Gardner said is completely untrue, okay, but I need



          20    to subpoena that.  I already request it via public



          21    records, and I -- I am not able to get that -- that



          22    document.



          23              CHAIRMAN HOUSE:  I believe it is a part of our



          24    process, and I'm -- I'm going it ask our counsel to --



          25    to help me out with this; subpoenas are dealt with
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           1    during the earlier part of the hearing, the -- the



           2    technical --



           3              MEMBER NELSON:  It's -- it's my understanding



           4    it's at the end.



           5              CHAIRMAN HOUSE:  And well, we bring it up



           6    there and also at the end.  So I -- I would ask you to



           7    hold your request in abeyance until we reach



           8    deliberations.



           9              MR. HUNTER:  Okay, thank you.  All right.  So



          10    let's talk about comments you made to the Press



          11    Enterprise at the time.  If we could go to page 36 of



          12    the record.  And the third paragraph down are comments



          13    purportedly made by you.



          14    BY MR. HUNTER:



          15         Q    It says Gardner said the council should



          16    address the matter, but he added that the council's



          17    response could be to disagree with the investigator's



          18    conclusion, take no action, or censure or otherwise



          19    punish Davis.  Okay.  So are these your comments?



          20    Do -- do you -- I mean, does this -- would you



          21    disagree?  Would you say that you've been misquoted or



          22    you've -- these -- these are incorrect?



          23         A    I -- I do not know if that is an accurate



          24    quote.  I think those were --



          25         Q    And there's a (indiscernible) --
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           1         A    I'd have to --



           2         Q    -- as well?



           3         A    I'd have to go back and -- and review the



           4    entire context.



           5         Q    Okay.  I'm presenting it as evidence that --



           6    of -- of an article that exists, okay?  The -- it says



           7    below --



           8         A    I don't dispute the article exists.



           9         Q    Yeah, okay.  The -- the -- the issue with not



          10    just doing anything is that the investigation is



          11    taking -- and this is actual quotes, the investigation



          12    is taking place and there's a conclusion of the



          13    investigator, which is public; I don't think the



          14    council just says, oh, never mind, I think the council



          15    has to do something.  And once again I go back to,



          16    okay, so I -- I don't see -- you haven't provided me



          17    with any evidence whatsoever of any alternative



          18    complaint process outside of investigating a hostile



          19    workforce environment.



          20              You've -- you've already said you've created



          21    the process more or less on the fly, and now you're



          22    saying here in this article that you -- you have the



          23    right to hear Councilman Davis, hear the complaint,



          24    adjudicate it, and censure or otherwise punish --



          25    punish Davis, similar to what had been previously done
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           1    to or suggested to be done to Councilman Soubirous,



           2    okay?



           3              So you were, obviously thought that the



           4    council had some authority to have these trials and



           5    to -- and to -- and to punish councilmembers, right?



           6    You -- I assume you thought they had the authority to



           7    do that.



           8         A    You can assume anything you'd like, sir.



           9         Q    Okay.  Do you -- did you -- did you think at



          10    the time that you had those powers?



          11         A    The council has the authority to censure



          12    another councilmember.  The council has the authority



          13    to strip a councilmember of committee assignments.



          14    That would be up to the council whether it wished to do



          15    that in any particular case.



          16         Q    Okay.



          17         A    There -- there are limited remedies for the



          18    council to take if they believe that a fellow member



          19    has done something inappropriate.



          20         Q    So you would agree that on page 42 of the



          21    record it says, towards the very end it says, after



          22    careful consideration and deliberation concerning the



          23    facts, conclusions, recommendations set forth in the



          24    report, as well a consideration of any information, a



          25    response provided by Councilman Soubirous, the council
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           1    may consider any of the following response thereto.



           2    You can take no action, public censure, removal from



           3    chairmanships, removal from committee assignments,



           4    removal from mayor pro tem.



           5              You -- you agreed at the time that the



           6    council had could do any of those; isn't that right?



           7         A    I don't see my signature on that piece of



           8    paper.



           9         Q    Okay.  It's -- it's not on there, but you



          10    just said that the council could -- you --



          11         A    There -- there are a variety of things that



          12    the council can do --



          13         Q    Okay.



          14         A    -- if it believes that a fellow councilmember



          15    or the mayor, for that matter --



          16         Q    Are there any --



          17         A    -- has done something inappropriate.



          18         Q    Sure.  Are there -- do you -- would you agree



          19    that with -- with those statements down there they



          20    could do, that the council could do any of those things



          21    if it wanted to?



          22         A    The council can only remove a member from



          23    regional organizations that the council has appointed



          24    that person to.  If, for example, they were appointed



          25    by Western Region Council of Governments, the council
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           1    would not have the authority to undo that appointment.



           2         Q    Okay.  But the rest of them they can do



           3    that's on the list, right?



           4         A    If it's a council appointment, yes --



           5         Q    All right.



           6         A    -- they could.



           7         Q    And -- and could you -- so you -- but -- but



           8    you agree that the council had -- had the authority at



           9    the time to take any of these -- these actions that are



          10    stated there?



          11         A    And it does today.



          12         Q    Okay.  And can you show me the authority, the



          13    actual document, I want a hard document -- and



          14    remember, you had time to prepare for this hearing



          15    today, you had months.  Could you show me where the



          16    actual authority is for you guys to take those actions?



          17         A    I don't have a document that says that in my



          18    possession, no.



          19         Q    Okay.  It doesn't exist.  Or you say it does.



          20    You -- you say -- okay.  You say you don't have it.  I



          21    say that that document does not exist.  There's no



          22    evidence of that document existing that I am aware of.



          23    So --



          24         A    I -- I would point out, Mr. Hunter, there are



          25    things that neither of us are aware of that do, in
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           1    fact, exist.



           2         Q    But you were aware that we were having a



           3    hearing today, correct?



           4         A    Oh, yes.



           5         Q    And you were aware that you needed to bring



           6    your evidence today, right?



           7         A    I don't see any need to provide that



           8    particular piece --



           9         Q    And --



          10         A    -- of evidence.



          11         Q    And -- and you were aware that I was going to



          12    be asking questions about the process by which you had



          13    a hearing and were going -- going to decide on what



          14    punishments to direct onto your fellow councilmembers,



          15    correct?  And you brought no evidence, correct, showing



          16    any of that authority?



          17              CHAIRMAN HOUSE:  Mr. -- Mr. Hunter, can I



          18    interrupt you for just a moment, sir?  It sounds like



          19    to me you are trying to get your witness to prove



          20    himself innocent, whereas I believe your role here is



          21    to prove him guilty.  We're assuming his innocence.



          22              MR. HUNTER:  Well, I don't think guilty or



          23    innocence is the correct words here we want to use.



          24    It's either sustaining the allegations or -- or not,



          25    right?  But I mean, I'm giving Mr. Gardner ample
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           1    opportunity to provide a document to back up the claims



           2    he's making, and he cannot seem to provide any evidence



           3    whatsoever that this authority that he seems to think



           4    he has exists.



           5              He was well aware of what the nature of this



           6    hearing was today and should have brought that here.



           7    That's what I'm -- that's the point I'm making.



           8              MEMBER:  (Indiscernible).



           9              MEMBER HUERTA:  I would like to remind



          10    Mr. Hunter that I do believe that it is your



          11    responsibility to prove, and not any other complainant



          12    or respondents' responsibility to disprove your -- or



          13    disprove your statements.  So if indeed you wished to



          14    have that evidence, you should have asked for it, made



          15    it clear that it was your request to have that document



          16    present.  That's my position.



          17              MR. HUNTER:  Ms. Huerta, I can't prove a



          18    negative.  I can't prove that something doesn't exist,



          19    right?  I can't prove that something doesn't exist.  I



          20    can't prove -- provide a document of something that



          21    doesn't exist.  I -- that's -- I just can't.  So all I



          22    can do in the -- in the contrary is say, well, if



          23    you've got that document, I couldn't find it, I



          24    couldn't introduce it into evidence, if you've got that



          25    document with that authority to hold this process and
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           1    to issue these punishments, please show it to me; and I



           2    don't see one, so I'm going to have to go on the



           3    assumption it does not -- well, the assumption it does



           4    not exist, folks.



           5              It's plain and simple.  Okay.  You can get up



           6    there and state whatever you want.  Bring the evidence.



           7    I brought mine.



           8              Okay.  So let's go back to that -- that



           9    council document once again on February 22nd, 2014.



          10              MEMBER:  (Indiscernible).



          11              MR. HUNTER:  Yeah, it's on page --



          12              CHAIRMAN HOUSE:  It's --



          13              MR. HUNTER:  I think it would be on page,



          14    maybe, 41 of the record.  City council memorandum.



          15    Hearing on the investigation of complaints against



          16    Councilmember Mike Soubirous for administrative



          17    interference and harassment.  That document.



          18    BY MR. HUNTER:



          19         Q    It reads in here, it says that -- if you go



          20    down to background -- and I -- I -- oh, I think I'll --



          21    I'll read the recommendation first.  I think that is



          22    important to -- for -- for everyone to hear, that the



          23    city council conduct a hearing to consider the results



          24    of an investigation of the complaints or any



          25    information submitted in response thereto by Councilman
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           1    Soubirous so take whatever action, if any, that the



           2    council deems appropriate.  That's what the -- the



           3    meeting was about.



           4              At the hearing in the official transcript,



           5    and I could -- I could point it out, I might go to it



           6    later when I get over the, start looking at the



           7    evidence and --  and get you off of there, I don't want



           8    to keep you up there the whole time.  Councilman Davis



           9    states that the complaint against Councilman Soubirous



          10    was already adjudicated prior to even convening the



          11    hearing.  Is that -- is that true to your recollection?



          12         A    Mr. Hunter, if that were, in fact, the case,



          13    it would have occurred in closed session.  And as you



          14    know, I cannot discuss what occurred or didn't occur in



          15    closed session.



          16         Q    Okay.  But -- but if there was a vote, that



          17    would have to be disclosed, correct?



          18         A    If there was a vote that was a final action



          19    of the council on an item, typically they are reported.



          20    I'm not sufficiently familiar with the requirements for



          21    reporting each and every action of the council taken in



          22    closed session.  Some are preliminary actions and are



          23    not reported out, it's not a reportable action.  Others



          24    are reportable.



          25         Q    Okay.
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           1              MR. HUNTER:  So let's go to page, I believe



           2    it's 59, I'm hoping it's 59 of the record.  It's the



           3    Brown Act.  And it's the section under 54957.1.



           4    BY MR. HUNTER:



           5         Q    And it -- it states there, Councilman



           6    Gardner, it states, the legislative body of any local



           7    agency -- and is the City of Riverside a local agency?



           8              MEMBER WRIGHT:  Pardon me.  Hold on.  I'm



           9    finding it on 65.  I'm finding -- on 65.



          10              MR. HUNTER:  Okay.  So it's on plus six this



          11    time.  Last time it was plus two.  Plus six.



          12              MEMBER NELSON:  Okay.



          13              CHAIRMAN HOUSE:  Yeah.



          14              MEMBER NELSON:  Page 65.



          15              COUNCILMAN GARDNER:  Okay.  I believe I have



          16    that section.



          17    BY MR. HUNTER:



          18         Q    It says, the legislative body of any local



          19    agency -- now, in your opinion would that be the city



          20    council of the City of Riverside?  Would that -- would



          21    that include -- include the city council of the City of



          22    Riverside?



          23         A    Yes, it would.



          24         Q    Okay.  -- shall publicly report any action



          25    taken in closed session in the vote or abstention on
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           1    that action of every member present, okay?  So you have



           2    to publicly report any action that you've taken,



           3    publicly report any action, any vote you've taken.



           4    It's got to be reported out.



           5         A    It might be worth reading the remainder of



           6    that section.  It does say, as follows.



           7         Q    Uh-huh.



           8         A    And it lists a variety of actions which need



           9    to be reported.



          10         Q    Okay.  Those -- those are how -- and -- and



          11    those, I -- I agree with you, it shows you if you're



          12    reporting on certain subjects --



          13         A    Uh-huh.



          14         Q    -- this is how you would report out on them.



          15         A    Uh-huh.



          16         Q    It's not all inclusive, you would agree?  I



          17    hear the city -- the city attorney report all sorts



          18    things that are not included in this list regularly out



          19    of closed session these days.  So this is not an



          20    inclusive list, all inclusive.  You can report other



          21    things as long as you report any action publicly, a



          22    vote that you've --



          23         A    I'm going to --



          24         Q    -- taken.



          25         A    -- disagree with your interpretation.  I
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           1    believe that the section needs to be taken as a whole



           2    and that those things that are listed after the words,



           3    as follows --



           4         Q    Uh-huh.



           5         A    -- are the actions that need to be reported.



           6    If an --



           7         Q    If you're --



           8         A    -- action --



           9         Q    -- reporting those actions.



          10         A    If an action doesn't meet one of those



          11    criteria, it's not a reportable action.



          12         Q    Oh, okay.  Now, does the city attorney



          13    currently report when you hire attorneys to do work on



          14    cases?



          15         A    Not out of closed session typically, no.



          16    Some -- it depends on -- on -- it depends on the



          17    circumstances.



          18         Q    Okay.



          19         A    Sometimes -- sometimes he does; sometimes he



          20    does not.



          21         Q    All right.  That's not what the record and



          22    the evidence will show, just for when we get back into



          23    the evidence part of this case again.  We'll -- we'll



          24    show that the council -- the city attorney routinely



          25    reports anything they vote.  They voted -- they --
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           1    they -- how about this one, did the city attorney



           2    report that the city council approved a three percent



           3    salary increase for the city clerk affecting the next



           4    pay -- pay period back in January -- January of this



           5    year, January of 2015?



           6         A    No, no.



           7              MEMBER TUCKER:  Point of order.  We seem to be



           8    drifting into a wide variety of -- of different topics



           9    and -- and supposeds.  I -- I would like for us to



          10    stick to the issue which occurred in 2014 --



          11              MR. HUNTER:  Sure.



          12              MEMBER TUCKER: -- not -- not what's common



          13    practice now or -- or any of that.  It -- this is about



          14    what were the decisions made in 2014.



          15              MR. HUNTER:  Yeah, and I think --



          16              CHAIRMAN HOUSE:  We do seem to be kind of



          17    drifting afield on this --



          18              MR. HUNTER:  Okay.



          19              CHAIRMAN HOUSE:  -- Mr. Hunter.



          20              MR. HUNTER:  I'll -- I'll tell you --



          21              CHAIRMAN HOUSE:  If you could --



          22              MR. HUNTER:  I'll tell -- I'll --



          23              CHAIRMAN HOUSE:  -- please.



          24              MR. HUNTER:  Yeah, I'll tell you where I'm



          25    going with this.  I'm going with the sort of excuse
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           1    that the only thing that we're required to report out



           2    of closed session are things that are listed on this



           3    page here.  And what I'm trying to prove is that that



           4    is completely untrue.  It is not the standing city



           5    practice.  They report on all sorts of things that are



           6    not included on this list out of closed session all the



           7    time, okay?



           8              MEMBER TUCKER:  And again I would suggest that



           9    in the context of 2014, not in the context of 2017.



          10    What is the context in 2014?



          11              MR. HUNTER:  Okay.  I don't -- I don't think



          12    the Brown Act changed between 2014 and 2017.



          13              MEMBER TUCKER:  Continue -- you continue to



          14    talk about common practice, but you -- you're using



          15    current examples.  Stick to the -- stick to the what



          16    occurred in 2014.



          17              MR. HUNTER:  Okay.



          18              MEMBER TUCKER:  What was -- what was the



          19    situation in 2014.



          20              MR. HUNTER:  Okay.  Let's go to page -- you



          21    said it was plus six, I believe, so page 68 of the



          22    record.  And it should be under section 54957.7.  And



          23    it's (b).  And it reads, after closed session, the



          24    legislative body shall reconvene into open session



          25    prior to adjournment and shall make any disclosures
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           1    required by the section I just read to you previously,



           2    okay?



           3              So I guess the -- the point of that is, is



           4    that any action taken, once again it doesn't say some



           5    actions, it says any action, any action, all actions,



           6    must be reportable immediately upon reconvening out of



           7    closed session.  That is the law.



           8              MEMBER:  (Indiscernible).



           9              CHAIRMAN HOUSE:  Okay.



          10              MR. HUNTER:  So let's get into what happened,



          11    let's get into the timeline of leading up to the



          12    hearing.



          13              CHAIRMAN HOUSE:  Mr. Hunter, has the



          14    councilman seen this before today?



          15              MR. HUNTER:  It's just a calendar.  It's not



          16    evidence.



          17              CHAIRMAN HOUSE:  I asked a question, sir.



          18              MR. HUNTER:  I don't believe so.



          19              CHAIRMAN HOUSE:  Then he's not been noticed on



          20    it.



          21              MR. HUNTER:  No.



          22              CHAIRMAN HOUSE:  And I don't think therefore



          23    it's -- it's admissible in this procedure.



          24              MR. HUNTER:  It's not a -- it's not evidence.



          25    It's just a calendar.  I'm using it to structure the
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           1    talk.



           2              CHAIRMAN HOUSE:  I'm going to ask city



           3    attorney on this one.



           4              MR. HANSEN:  Informal rules of evidence apply,



           5    and the chair has final decision on all evidentiary



           6    matters.



           7              MEMBER NELSON:  My issue would be consistency



           8    amongst the fairness to other councilmen.  We've



           9    allowed it before.



          10              CHAIRMAN HOUSE:  All right then, let's go



          11    ahead.



          12              MR. HUNTER:  Now back on the -- sorry to



          13    jostle around here, because I'm trying to make an



          14    argument with evidence that's located all over the map,



          15    but if we could go back briefly to the memo of



          16    July 22nd, 2014, again, that would be on page -- and I



          17    believe I have this correct -- it would be page 41.  It



          18    says on April 1st -- I'm in the background -- 2014, the



          19    city council, with Councilman Soubirous excused and



          20    Councilman Davis absent, unanimously, unanimously,



          21    everyone directed that an independent investigation



          22    immediately be commenced as required by state law and



          23    city policy.



          24    BY MR. HUNTER:



          25         Q    This is an official council memo written
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           1    by -- now, your name is not on it, I'll -- I'll agree



           2    to that, but by the mayor pro tem, the incoming mayor



           3    pro tem and Mayor William Rusty Bailey.  Does that



           4    statement line up with your recollection of events that



           5    occurred?



           6         A    I don't know about the dates.  Yeah, I -- I



           7    don't know about the dates.



           8         Q    Okay.  But a -- but a vote took place to



           9    conduct an investigation and --



          10         A    That's what this --



          11         Q    -- and --



          12         A    -- says.



          13         Q    Okay, okay.  So you're not denying it, okay.



          14    Page, and I'm hoping I'm right, 10 of the record is an



          15    article entitled, city investigating second councilman.



          16    And it says there Councilman Davis -- this is by the



          17    Press Enterprise by Alicia Robinson.  It states,



          18    Councilman Paul Davis is the subject of the latest



          19    probe which council voted to pursue in an April 22nd



          20    closed-door session according to a letter to Davis from



          21    an outside law firm overseeing this investigation.



          22              So this was the second vote that happened in



          23    closed session to hire an investigator into another



          24    city councilman.  Would this be to your recollection of



          25    what happened, there was a vote to hire a second
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           1    investigator?



           2         A    I am not going to comment on what did or



           3    didn't occur in closed session.



           4         Q    Okay, okay.  Well, I'll just -- I'll just,



           5    I'll introduce that, I guess, as -- as evidence and you



           6    don't have to comment on a vote that has to be -- I



           7    just, you know, I just read the Brown Act which says



           8    that all -- any actions taken have to be --



           9         A    No.  It does not --



          10         Q    -- reported out of --



          11         A    -- say that any actions taken by a



          12    legislative body must be reported.  It says that those



          13    actions that are required to be reported must be



          14    reported -- reported immediately following a closed



          15    session.



          16         Q    Well, let's get back to the actual language



          17    of the Brown Act here.  So let's -- let's -- you don't



          18    have to skip back there.  I'm going to read actually



          19    verbatim, not your paraphrasing of the Brown Act.



          20    Let's read it verbatim.  It states, Mr. Gardner --



          21    Gardner, the legislative body of any local agency,



          22    shall, must -- okay, I didn't -- must is mine -- shall



          23    publicly report any action taken in closed session and



          24    the vote or abstention of that action of every member



          25    present.
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           1              That's what it says.  That's the exact --



           2         A    It goes on after that though.



           3         Q    It says, as follows, assuming that you took



           4    those actions --



           5         A    No.



           6         Q    -- that's how you'd report it.  Exactly.



           7    That's exactly what it means.



           8              COUNCILMAN GARDNER:  That's your



           9    interpretation.



          10              MEMBER TUCKER:  Mr. Chairman, point of order



          11    again.



          12              CHAIRMAN HOUSE:  Go ahead, sir.



          13              MEMBER TUCKER:  Mr. Hunter is -- is supposed



          14    to be presenting his case to the five people sitting up



          15    here and -- and not in an argumentative --



          16              MR. HUNTER:  Okay.  I'm sorry.



          17              MEMBER TUCKER:  -- debate with -- with



          18    Councilman Gardner.  Just you know, present your facts



          19    and -- and allow us to deliberate.



          20              MR. HUNTER:  Okay.



          21              COUNCILMAN GARDNER:  Mr. Chairman, while we're



          22    on facts, with reference to the calendar page that's up



          23    on our screens, I have no objection to the calendar



          24    page, itself.  I will even agree that the handwritten



          25    one, two, and three, the next three dates after the



                                                                      51























           1    30th of April are accurate.  The notations on that page



           2    are something I've not seen, I don't know anything



           3    about.  I cannot tell you whether they are accurate or



           4    not, and I object to them being presented.



           5              CHAIRMAN HOUSE:  Comment?



           6              MR. HUNTER:  That's fine.



           7              MEMBER NELSON:  Which notation specifically?



           8              COUNCILMAN GARDNER:  The handwritten notations



           9    throughout the page.  It's -- it's saying that Brown



          10    Act violations occurred.  I disagree with that.



          11              MEMBER NELSON:  That's --



          12              COUNCILMAN GARDNER:  It's -- it's listing



          13    things that Mr. Hunter apparently believes happened on



          14    certain dates.  I -- I am unable to say whether that is



          15    accurate.  It's -- it was portrayed as being simply a



          16    calendar page.  It is more than that.



          17              MEMBER NELSON:  I would agree that we should



          18    eliminate the allegation of the Brown Act violations



          19    per se, in that I don't think Mr. Hunter has yet to



          20    introduce --



          21              MR. HUNTER:  That evidence --



          22              MEMBER NELSON:  -- in this hearing --



          23              MR. HUNTER:  -- I haven't, you're right.



          24              MEMBER NELSON:  -- in this hearing that things



          25    occurred on 4/22, such as minutes approved, and on 4/8
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           1    that minutes approved.  I think we're molding multiple



           2    hearings into one.



           3              CHAIRMAN HOUSE:  Yeah, I agree.  It need -- it



           4    would need to say, if anything, alleged Brown Act



           5    violations.  And you're making references, as my



           6    colleague has said, to items that you have not proven.



           7              MEMBER NELSON:  In this hearing.



           8              CHAIRMAN HOUSE:  In this hearing.  But again



           9    this is the only hearing that counts right now.



          10              MEMBER NELSON:  (Indiscernible).



          11              MR. HUNTER:  Okay.  I'd like to -- well,



          12    maybe, we'll see how it works.  I've got a couple



          13    more --



          14              CHAIRMAN HOUSE:  Let's -- let's go ahead and



          15    take the calendar down, please.



          16              COUNCILMAN GARDNER:  Thank you.



          17              MR. HUNTER:  All right.  Without a calendar



          18    it's going to be a little more difficult to follow this



          19    of course, because we are not -- you know, but I'll --



          20    I'll do my best.



          21              MEMBER WRIGHT:  Mr. Chairman, point of order.



          22              CHAIRMAN HOUSE:  Go ahead, sir.



          23              MEMBER WRIGHT:  We've been, by my



          24    recollection -- by my guess here, listening to exchange



          25    between complainant and respondent for well over
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           1    45 minutes.  Do we have a timeline in terms of how long



           2    this is going to take to present?



           3              CHAIRMAN HOUSE:  No, sir, actually we don't,



           4    but we can certainly set one.



           5              Mr. Hunter, as -- as my -- as my colleague



           6    has pointed out, you've been at this for about



           7    45 minutes.



           8              MR. HUNTER:  Uh-huh.



           9              CHAIRMAN HOUSE:  About how much longer, sir,



          10    would you say you're -- you're going to be?



          11              MR. HUNTER:  I would say 30 minutes tops.



          12              CHAIRMAN HOUSE:  Okay.  It's 2:30.  At five



          13    minutes to 3:00, we will discuss how much further we're



          14    going to go.



          15              MEMBER WRIGHT:  Could I ask for a five-minute



          16    recess?



          17              CHAIRMAN HOUSE:  Certainly.  We can take a



          18    five-minute recess, and that will push you up to 3:00.



          19         (Off the record - 2:30:32 p.m.)



          20         (On the record - 2:35:27 p.m.)



          21              CHAIRMAN HOUSE:  That was just five minutes



          22    for our five-minute break, so we're going to come back



          23    into session and go on the record.



          24              And, Mr. Hunter, if you'll please continue.



          25              MR. HUNTER:  Hi there.  As -- as we open up,
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           1    now that I understand how I'm not going to be able to



           2    present my case effectively because I won't be able to



           3    ask questions and have the witness read public records



           4    easily accessible, these are public records, judicially



           5    notice -- noticeable materials, off of the projector



           6    screen, I'd like to read the rules for this hearing,



           7    okay, to you.  And this is on the city's website when I



           8    filed this complaint.



           9              It says, complaints arising from facts



          10    occurring to -- prior to May 5th, 2016, will be heard



          11    by the Board of Ethics pursuant to the provisions of



          12    the prior Code of Ethics and Conduct.  Okay.  Now, in



          13    the prior Code of Ethics and Conduct, you could present



          14    your evidence at any time.  And so if we want to go



          15    down this path, then I will file an objection that we



          16    are -- are not following verbatim what was given to me



          17    as to the rules as to how I was going to be able to



          18    allowed to proceed with this -- this hearing.



          19              And I'll bring that to the council as a



          20    technicality that -- and I was willing to work around



          21    it, as well as -- as long as I was allowed to make my



          22    case effectively and efficiently by having Mr. Gardner



          23    read judicially -- judicially noticeable materials,



          24    which are public records of fact.  Now that you're



          25    saying that I can't introduce anything that wasn't
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           1    previously put into part of the record, I'll -- I'll



           2    lodge my objection at this time.



           3              COUNCILMAM GARDNER:  Mr. -- Mr. Chairman,



           4    could we ask the city attorney for some counsel on what



           5    the process previously laid out or the process for the



           6    prior Code of Ethics and Conduct hearings was?  Because



           7    I don't recall there being anything written that says



           8    what Mr. Hunter just said.



           9              CHAIRMAN HOUSE:  It might be a good time for



          10    some clarification.



          11              Bob.



          12              MR. HANSEN:  (Indiscernible).



          13              CHAIRMAN HOUSE:  And I got Jeff here.  Do you



          14    want to go ahead, Jeff?



          15              MEMBER WRIGHT:  Under rule 9, prehearing



          16    exchange of evidence, there are three points made that



          17    are very clear about what can and -- what is and is not



          18    admissible.  Before a hearing panel, new documents on



          19    the day of a hearing, are nowhere in sight here.



          20              MR. HUNTER:  I don't see rule 9.



          21              MEMBER WRIGHT:  Rule 9 --



          22              MR. HUNTER:  -- under the old Code of Ethics.



          23              MEMBER WRIGHT:  Rule 9 of the Board of Ethics



          24    hearing rules and procedures, Mr. Hunter.



          25              MEMBER:  (Indiscernible).
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           1              MR. HUNTER:  What -- what resolution --



           2              MEMBER WRIGHT:  Dated -- there -- the -- the



           3    memorandum is dated January 15th, 2017.  My



           4    understanding is that we are in session hearing under



           5    an old council resolution, but according to rules set



           6    by this Board of Ethics.  And this Board of Ethics set



           7    those rules in January preliminary to your filing



           8    complaints.  You've had access to these rules, and



           9    you've been aware of them.



          10              MR. HUNTER:  I -- I read to you --



          11              MEMBER WRIGHT:  Have you not?



          12              MR. HUNTER:  I read to you what's on the --



          13    the -- the city clerk's website.  As I said, you can



          14    rule anyway you want, it's just leaving me for appeal



          15    to the council.



          16              MEMBER WRIGHT:  Well, I guess we're assuming



          17    that you're going to be appealing any decisions that



          18    are made here that aren't in your favor, so I -- I



          19    don't know what to say about that other than we've been



          20    operating in -- in the hearings that I've been a part



          21    of, we've been operating according to these rules that



          22    were adopted in open session with you present in the



          23    audience, in fact.



          24              MR. HUNTER:  And -- and -- and I believe that



          25    at every single other previous hearing I was allowed to
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           1    show those documents up on the screen, Mr. Wright.  So



           2    for any sort of --



           3              MEMBER WRIGHT:  Well --



           4              MR. HUNTER:  The precedent has been set and



           5    that's how these hearings have been conducted, three



           6    previous with no objections.



           7              MEMBER WRIGHT:  Well, if we're going to have a



           8    colloquy, Mr. Hunter, then I would simply say that the



           9    objection has been raised that your calendar is



          10    pejorative and perhaps isn't sufficient and each



          11    hearing is operated differently under the rules.  So



          12    I -- I don't know what to say to you except maybe you



          13    should take a pen and scratch out per se.



          14              MR. HUNTER:  Okay.  I believe other things



          15    were not allowed in turn.  Let's -- let's get to my --



          16    let's get to my documents.  It wasn't just the



          17    calendar.  It was also the signed appointment -- Code



          18    of Ethics and Conduct and official certification that



          19    was signed by Councilman Gardner that was also not



          20    allowed.



          21              MEMBER WRIGHT:  Point of order, Mr. Chairman.



          22              CHAIRMAN HOUSE:  Yes, Mr. Hunter.



          23              MEMBER WRIGHT:  There -- there -- there --



          24    there was a ruling made on that.  It was a new document



          25    that you sought to introduce in -- in -- in -- in
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           1    contradiction to rule 9 of our rules of hearing -- of



           2    evidence -- of hearing.  I -- I don't know how other --



           3    how -- how to take it any simpler than that.  You can't



           4    introduce new documents.



           5              CHAIRMAN HOUSE:  Mr. Hunter, is this document



           6    before us already been submitted in our 1,033-page



           7    packet?



           8              MR. HUNTER:  I don't believe so, but it has



           9    been submitted to previous panels.



          10              MEMBER WRIGHT:  Again, we -- we have, in other



          11    hearings, to the extent that it's relevant to this



          12    discussion, and I'm not sure it is, but to the extent



          13    that it might be relevant to this discussion, we have



          14    allowed a calendar of events to be shown and discussion



          15    about that.  Panel members and -- and Councilman



          16    Gardner made objection to a conclusion drawn on that



          17    document.  I think that's a legitimate point to make.



          18    Mr. Hunter --



          19              MR. HUNTER:  I --



          20              MEMBER WRIGHT:  -- has been given an



          21    opportunity to correct it and seems to want to have an



          22    argument about it.



          23              MEMBER NELSON:  I -- I -- I think we have a



          24    few items in discussion, and maybe I'm getting



          25    confused.  There's an objection to the conclusion that
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           1    there's a Brown Act violation of which the chair said



           2    should be removed, that caveat.



           3              MR. HUNTER:  On the -- on the calendar.



           4              MEMBER NELSON:  Then -- on the calendar.  The



           5    next question is, are city council minutes in our



           6    packet, and I'm seeing those in our packet.  Okay.  And



           7    so the third one is, was the signed ethics compliance



           8    paper, whatever you want to call it in the packet, and



           9    the answer was, we did not see that in the packet.



          10              MR. HUNTER:  That is correct.



          11              MEMBER:  (Indiscernible).



          12              MEMBER NELSON:  That's where I'm looking.  I'm



          13    seeing city council minutes, and I'm looking for these.



          14              MEMBER:  (Indiscernible).



          15              MEMBER HUERTA:  Could we take these minutes



          16    down while we're researching whether or not it's



          17    already been submitted as evidence.



          18              MEMBER NELSON:  Here's what I'm finding, and



          19    just if anyone thinks I'm wrong, I don't mind,



          20    October 21st, 2014, agency minutes in the packet.



          21              CHAIRMAN HOUSE:  What page do you have there,



          22    sir?



          23              MEMBER NELSON:  Page 126.



          24              CHAIRMAN HOUSE:  Minutes for December 1st,



          25    2015, in my packet.
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           1              MEMBER NELSON:  Okay.  I'm also showing the



           2    November 10th minutes on page 127.  Each packet varies



           3    a little bit.  Okay.  I'm showing the revised



           4    August 28th, 2012, the July 22nd city council minutes.



           5    And that's what I have found so far.  That was about



           6    what you were saying.



           7              MEMBER:  (Indiscernible).



           8              CHAIRMAN HOUSE:  And I'm not showing all of



           9    those at all.



          10              MEMBER TUCKER:  Well, if we start on



          11    (indiscernible).



          12              MEMBER NELSON:  He -- he's concurring to exact



          13    (indiscernible).



          14              MEMBER TUCKER:  (Indiscernible).



          15              MEMBER NELSON:  Yeah.



          16              CHAIRMAN HOUSE:  Again -- again my 126 is



          17    December 1st, 2015.



          18              MEMBER TUCKER:  Our -- yeah, our 126



          19    (indiscernible) is October 21st.



          20              MEMBER NELSON:  Sadly the paper and the online



          21    don't exactly match.  That's where -- I think I was off



          22    nine pages, something like that, when I go see it



          23    online.



          24              CHAIRMAN HOUSE:  Okay.  I've got the



          25    October -- we're looking for which one, the 21st?
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           1              MEMBER TUCKER:  So here -- here's what's --



           2    here's what's in our paper version, and it seems to



           3    match up with what's on -- on Keith's.  On 126, you



           4    have October 21st.



           5              CHAIRMAN HOUSE:  Okay.



           6              MEMBER TUCKER:  On 127, you have November --



           7    November 10th.  On 129 you have February 23.



           8              CHAIRMAN HOUSE:  Okay.



           9              MEMBER TUCKER:  On 130 you have December 1st.



          10    And on 131 you have December 1st.  And no place can



          11    I -- have I ever found the -- the one that was on the



          12    screen previously.



          13              MR. HUNTER:  I'd like call to the -- the



          14    ethics panel a notice that you were also provided with



          15    this of events that occurred on these days that I'm



          16    going to be -- be showing you what happened.  We can



          17    play the entire disc, if you'd like, into the record.



          18              MEMBER WRIGHT:  (Indiscernible).



          19              CHAIRMAN HOUSE:  Does it show it on the disc?



          20              MEMBER WRIGHT:  It shows it.



          21              MEMBER NELSON:  The city council meeting audio



          22    is December 23rd, 12/1/2015, 9/23/2014, June 24th,



          23    2014, April 1st, 2014, August 11th, 2015, October 21st,



          24    2014, July 22nd, 2014, April 22nd, 2014, and



          25    August 28th, 2012.  And then the stand alone is
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           1    July 22nd, 2014.



           2              CHAIRMAN HOUSE:  Okay.



           3              MR. HUNTER:  Okay.



           4              CHAIRMAN HOUSE:  So we don't have it.



           5              MR. HANSEN:  Yes, you do.



           6              MEMBER NELSON:  I think you do.



           7              CHAIRMAN HOUSE:  Okay.  So we do have it,



           8    okay.



           9              MR. HUNTER:  Okay.  So let's -- let's --



          10    let's --



          11              CHAIRMAN HOUSE:  All right.  Let's go ahead.



          12              MR. HUNTER:  Let's put it up.



          13    BY MR. HUNTER:



          14         Q    Councilman Gardner, could you please read



          15    the -- the title of this document?



          16         A    As near as I can tell it says, redevelopment



          17    agency Housing Authority minutes Tuesday, April 1,



          18    2014, 2:00 p.m.



          19         Q    Okay.  And --



          20         A    There may be something above that, I can't



          21    see the top.



          22         Q    I think it says city council.  I'm not -- I



          23    can't --



          24         A    That -- that would not be unusual for it to



          25    say that.
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           1         Q    Yep, okay.  And you -- you -- you read the



           2    date as well, correct, April 1st?



           3         A    It says April 1, 2014.



           4         Q    Yep.  Could you read what it says under city



           5    attorney report on closed sessions?



           6         A    The city attorney announced that there were



           7    no reportable actions taken on the closed session held



           8    earlier in the day.



           9         Q    Okay.  Do -- do you -- do you -- earlier --



          10    previously we talked about statements in the Press



          11    Enterprise -- statements actually on council memos by



          12    three of your colleagues stating that a vote was taken



          13    on this day.  Do you remember a vote being taken on



          14    this day?  Just out of curiosity.



          15         A    I am unable to discuss what may or may not



          16    have occurred in closed session.



          17         Q    Okay.



          18         A    The minutes would indicate nothing



          19    reportable --



          20         Q    Okay.



          21         A    -- occurred in that closed session.



          22              MR. HUNTER:  Could we get to the next -- the



          23    next page, please?



          24    BY MR. HUNTER:



          25         Q    And all this is, is the approval of the --
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           1    the minutes, right?  Could you read the very top where



           2    it says under minutes?



           3         A    Minutes of the city council meeting of



           4    April 1, 2014, were approved as presented.



           5         Q    And -- and your name is on there as having



           6    approved them, correct?



           7         A    I see my name.  The sheet, as it is shown



           8    does not show the vote.



           9         Q    Yeah, but that -- it's typical for -- for --



          10    if you weren't there, it's going to be shaded.  That's



          11    for people who aren't at the meeting.  And -- and under



          12    consent calendar items quite as this, there would be an



          13    X in all.  You know, if you -- if you had disagreed



          14    with the vote, it would be -- it would show up on there



          15    as an X, correct?



          16         A    I -- I'm only saying that I don't see an



          17    indication that I voted.



          18         Q    Okay.



          19         A    My name is there.



          20         Q    Okay.  I think it's common practice that this



          21    is the way it's recorded.  I mean, I don't know how



          22    often you read the minutes, but --



          23              CHAIRMAN HOUSE:  Sir, I think we're starting



          24    to get a little bit --



          25              MR. HUNTER:  Okay.  Sure.
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           1              CHAIRMAN HOUSE:  -- off again.



           2              MR. HUNTER:  Let's go to the next -- the next



           3    page, please.



           4              CHAIRMAN HOUSE:  I would also remind you, sir,



           5    that your complaint has to do with the 22nd of -- of



           6    July.  We're going to be connecting the dots here --



           7              MR. HUNTER:  Sure.



           8              CHAIRMAN HOUSE:  -- somehow?



           9              MR. HUNTER:  Oh, yeah, for sure, because --



          10              CHAIRMAN HOUSE:  Okay.



          11              MR. HUNTER:  -- I'm -- I'm showing that --



          12    that actions were --



          13              CHAIRMAN HOUSE:  All right.



          14              MR. HUNTER:  -- were -- were not reported and



          15    that Councilman Gardner voted to approve those minutes,



          16    that -- no -- that show no -- no vote even though



          17    they're required by the Brown Act to be reported out.



          18    BY MR. HUNTER:



          19         Q    So on -- on this one, could you read the --



          20    the title and the date on this memo, please?



          21         A    It says on it, city council and successor



          22    agency to redevelopment agency minutes, April 22, 2014.



          23         Q    Okay.  And could you read under city attorney



          24    report out of closed session, what it says?



          25         A    The city attorney announced that there were



                                                                      66























           1    no reportable actions taken on the closed sessions held



           2    earlier in the day.



           3         Q    Okay.



           4              MR. HUNTER:  Please the next slide, please, or



           5    next page.



           6    BY MR. HUNTER:



           7         Q    And this is -- once again, could you read



           8    under minutes really quickly?



           9         A    Sorry, under minutes.  The minutes of the



          10    city council meetings of April 22nd and 29, 2014, were



          11    approved as presented.



          12         Q    And your name is on that again as not being



          13    absent and not voting against.  In fact, it says,



          14    motion second, all ayes.  You can --



          15         A    Yes, this --



          16         Q    -- see how it's recorded.



          17         A    This one does, in fact, say that.



          18         Q    Yeah.  And -- and -- and that's so people



          19    know generally, when there's no opposition, it doesn't



          20    actually put an X there if you voted in favor, it just



          21    puts blank for all everything below it, okay?



          22              MR. HUNTER:  So the next page, please.



          23    BY MR. HUNTER:



          24         Q    This is June 24th, 2014.  Could you read what



          25    it says?  Could you read the title and -- and the date
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           1    again?



           2         A    City council and successor agency to the



           3    redevelopment -- or to redevelopment agency minutes,



           4    June 24, 2014.



           5         Q    And could you read what it says under city



           6    attorney report on closed session?



           7         A    Councilmember Adams announced that during the



           8    closed session, pursuant to government code



           9    54956.9(d)(2), the city council voted unanimously to



          10    hold a public hearing on July 22, 2014, at 1:00 p.m.,



          11    regarding the investigation of Councilman Soubirous.



          12         Q    And that's good.  That's good right there.



          13    Thank you.



          14              MR. HUNTER:  And if we could, let's go back to



          15    the Brown Act rules again, the Brown Act regulation.



          16    BY MR. HUNTER:



          17         Q    I believe it's 59, on page 59, where you



          18    previously said that --



          19              MR. HUNTER:  It could be 59 plus six, maybe



          20    it's 65.  It would be under section 54957.1 of the



          21    Brown Act.  So it's either 59 or 65, I believe.  Okay.



          22    BY MR. HUNTER:



          23         Q    You previously had stated that, you know,



          24    if -- if -- if things had to be reported out, they had



          25    to be reported.  This was all inclusive, you know,
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           1    couldn't report anything that wasn't one of these items



           2    here.  Could you please show me where under this



           3    section 59 -- 54957.1 it would describe how you could



           4    report this action under the rules here if this was



           5    supposably all inclusive?  Could you -- could you show



           6    me that on here, Mr. -- Mr. Gardner?



           7         A    I -- I -- I don't know that it is there.  The



           8    city attorney advised what was reportable, what was



           9    not, and made a report accordingly.



          10              MR. HUNTER:  Okay.  For the record it's --



          11    it's not on there anywhere.  So they -- this is



          12    obviously not an all inclusive list of things that need



          13    to be reported, okay?  But it does once again state,



          14    the legislative body shall publicly report any action



          15    taken in closed session and the vote.



          16              COUNCILMAN GARDNER:  Mr. Chairman, for



          17    clarification, may we ask the city attorney whether any



          18    action taken by a legislative body --



          19              MR. HUNTER:  I object, I object.



          20              COUNCILMAN GARDNER:  -- in closed session --



          21              MR. HUNTER:  I object.



          22              COUNCILMAN GARDNER:  -- must be --



          23              MR. HUNTER:  He's not presenting his case.  I



          24    object.



          25              COUNCILMAN GARDNER:  -- must be reported.
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           1              CHAIRMAN HOUSE:  I'm going to hold that off



           2    until you present your case.



           3              COUNCILMAN GARDNER:  Okay.



           4              MR. HUNTER:  Okay.



           5    BY MR. HUNTER:



           6         Q    So you -- let's go to your -- the Brown Act



           7    training.  The city has Brown Act training, correct?



           8         A    Yes, it does.



           9         Q    You have received Brown Act training,



          10    correct?



          11         A    Yes, I have.



          12         Q    How -- could you estimate how many times



          13    you've received Brown Act training since you've been



          14    here?



          15         A    It's required every two years, I've been here



          16    10 years, so minimum five as a councilmember and some



          17    before that as a member of a board or commission.



          18         Q    Okay.  And so you should be familiar with



          19    what the Brown Act says.  It's --



          20         A    I am generally familiar with the Brown Act.



          21         Q    And the same -- and the same would be true



          22    for the Code of Ethics.  You've received the Code of



          23    Ethics, right?



          24         A    Yes.



          25         Q    Okay.  You've read it, you're supposed to be
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           1    responsible for it, we all admit that, okay.  So once



           2    again, can you cite any authority that allows -- like



           3    an actual written document that was voted on, approved



           4    by the city council, that allows you, the city council,



           5    to sit in judgment and have a hearing on an elected



           6    city councilman?  Can you provide a document like that?



           7         A    There may be something in the charter, I'm



           8    not sure, but no, I'm not going to --



           9         Q    Okay.



          10         A    -- point to a particular document, nor --



          11         Q    Okay.



          12         A    -- can you point to one that says, you



          13    cannot.



          14         Q    Well, I can't prove a negative, right?  I



          15    mean, that's -- it's insane.  Okay.  So let's go to the



          16    next page, please.  And this is -- could you please



          17    read the -- the -- the title and the date, please?



          18         A    City council and successor agency minutes,



          19    Tuesday, October 21, 2014.



          20         Q    Okay.  And could you read under city attorney



          21    report on closed sessions, please?



          22         A    Councilmember Adams announced that the city



          23    council in closed session determined to take no action



          24    on the complaint filed by the city manager.  I'm sorry,



          25    I can't read the next word.  I believe it's against,
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           1    but a hole has been punched in it, Councilmember Davis,



           2    and to forward the matter to the district attorney's



           3    office for independent review and final determination.



           4    There were no reportable actions on the remaining



           5    closed sessions.



           6         Q    And could -- could -- could you show me once



           7    again where -- if -- if 54957.1 was supposed to be all



           8    inclusive, could you show me where it references that



           9    statement out of the city attorney somewhere in



          10    54957.1?



          11         A    I don't believe that Councilmember Adams was



          12    ever the city attorney.



          13         Q    Oh, sorry, sorry.  Okay.  You're -- you're --



          14    you're correct.  That -- you -- you got me.  Okay.



          15    Could you show me where the statement made by



          16    Councilman Adams would be covered anywhere under



          17    54957.1?



          18         A    No.



          19         Q    Okay, perfect.  So it's not all inclusive.



          20    So let's go, and I'm almost done and you can get down



          21    in a second out of the hot seat.



          22              MR. HUNTER:  I'd like to go to page 1032 of



          23    the record.  It's -- it's -- it's the transcript.  And



          24    once again, it must -- it might be plus six, so I don't



          25    know if it's 1032 or 1038.  In fact, it's 1030 -- it
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           1    starts on 1031.  I'm sorry.



           2    BY MR. HUNTER:



           3         Q    And at the very bottom of that page, there's



           4    a statement by Councilmember Gardner, it says.



           5              MR. HUNTER:  Is it 1031?



           6              MEMBER NELSON:  (Indiscernible).



           7              MR. HUNTER:  It's -- no.  It's -- it's -- it



           8    says Councilman Gardner at the very beginning, okay.



           9    And if -- if I could, I'd like to just make some sort



          10    of quick closing remark.  Do you see that?



          11              MEMBER NELSON:  (Indiscernible).



          12              MR. HUNTER:  Okay.  1031, so I got the right



          13    page, okay.



          14    BY MR. HUNTER:



          15         Q    Mr. Gardner, are you there?



          16         A    Yes, I am.



          17         Q    Okay.  So could you please read your



          18    statement?  This is at -- first of all read the



          19    document.  What is the title of the document?



          20         A    The title of this page says city council



          21    meeting, Riverside City Council meeting July 22, 2014,



          22    149.



          23         Q    Thank you.  And could you read beginning



          24    with, okay, at the very bottom of that page?  Could you



          25    read your entire statement?
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           1         A    It says, okay.  And if I -- I could, I'd like



           2    to just make sort of a quick closing remark.  Yeah,



           3    I -- I think we can learn three things from today and



           4    everything that led up to today.  The first is, is that



           5    this process is irretrievably broken and it does more



           6    harm than good.  Second is that the process and the way



           7    that we all have implemented it is tearing us apart as



           8    a council and as a city.  And the third is that we, as



           9    elected officials, have to be really careful in what we



          10    say and in choosing the words we use.



          11              Would you like me to go on?



          12         Q    Yes, please.



          13         A    So words take on a weight beyond what they



          14    really deserve simply because of the position we hold.



          15    And it gives us weight, that as regular people, we



          16    don't -- we don't carry.  Our challenge is to fix the



          17    process and to find a way to move forward together for



          18    the good of our city.  And I request that each of us,



          19    me, too, is that we will put aside our differences and



          20    work hard to make that happen.



          21         Q    Okay.  And so what did you mean when you said



          22    our -- our -- our -- when you said that the process is



          23    irretrievably broken?  What did you mean by that?



          24         A    The process for investigating the complaints



          25    that were filed against two councilmembers, it did not
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           1    work well.



           2         Q    All right.



           3         A    There's no question about that.



           4         Q    And -- and secondly, you would admit that the



           5    way you've implemented -- it says, the way you've



           6    implemented it was tearing apart the council and the



           7    city, you'd agree with that?  You said that in the



           8    statement, right?



           9         A    I did say that.



          10         Q    Okay.  That's good.



          11              MR. HUNTER:  I -- I believe you can step down



          12    now.



          13              COUNCILMAN GARDNER:  Thank you.



          14              MEMBER TUCKER:  (Indiscernible).



          15              CHAIRMAN HOUSE:  I -- I was just going to



          16    bring up, because we're standing right on 3 o'clock,



          17    which is where we agreed we would talk about this.  I



          18    think in fairness we spent 5 to 10 minutes going back



          19    and forth about what was on what page and what pages



          20    were going to be allowed.  I -- I think, you know, in



          21    total fairness here, maybe another 10 minutes, and then



          22    we'll discuss how much farther we're going to go.  Does



          23    that sound okay to everybody?



          24              MEMBER:  (Indiscernible).



          25              CHAIRMAN HOUSE:  No.  I'm just --
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           1              MEMBER:  Yeah.



           2              CHAIRMAN HOUSE:  -- acknowledging, yeah.



           3              MEMBER TUCKER:  Yeah.  My -- my question was,



           4    was the understanding that it was going to be



           5    30 minutes of testimony from Councilman Gardner or



           6    30 minutes of -- of Mr. Hunter's presentation of his



           7    facts?



           8              CHAIRMAN HOUSE:  Thirty minutes -- 30 minutes



           9    of -- of Mr. Hunter's presentation of facts and



          10    then we'll --



          11              MEMBER TUCKER:  I'm perfectly comfortable for



          12    both.



          13              CHAIRMAN HOUSE:  But like I say, he's got



          14    probably another 10 minutes, because we ate --



          15              MEMBER TUCKER:  Yeah.



          16              CHAIRMAN HOUSE:  -- at some of that.



          17              MEMBER:  (Indiscernible).



          18              MEMBER TUCKER:  I -- I would be comfortable



          19    to 3:15.



          20              CHAIRMAN HOUSE:  Sounds good to me.



          21              Please go ahead, Mr. Hunter.



          22              MR. HUNTER:  Thank you.  So let's get into



          23    the -- to the facts now or into the evidence.  And



          24    let's go to page -- actually let's go ---- -- let's go



          25    to Councilman Steve Adams's statement on page 964.  And
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           1    for the -- for the sake of efficiency and speed, I'm



           2    going to just, I'm going to assume you'll catch up, and



           3    I'm going to start reading, okay?



           4              So Councilman Adams -- Adams says, just a



           5    quick moment on the process.  It was my turn to be



           6    mayor pro tem.  I was contracted -- contacted by the



           7    city attorney that a complaint was coming forward, and



           8    I was told that by government code if that complaint



           9    happened, we would have to take action.  We had a



          10    closed session meeting.  The closed session -- council



          11    voted to approve and hire an outside investigator and



          12    to see if there were any grounds to the complaint, and



          13    the city manager advised what he was willing to pay.



          14              And then on the next page he says, and we



          15    took a vote with the council before every step.  It was



          16    approved before we signed any contract, and it was



          17    approved that it would be within the city manager's



          18    financial limit -- limits.  And if he -- if he went



          19    over the limits, he would have to come back and get



          20    approval from the -- from the -- from the council.



          21              So each member of the council here, with the



          22    exception of Mr. Soubirous, I think Mr. Davis may have



          23    gone -- been gone that evening, did vote unanimously,



          24    we did on two different occasions.  So what I'm just



          25    trying to introduce here is that two votes did happen.
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           1    They happened in closed session, and I've already shown



           2    to you that they were never reported.  And this is by



           3    Councilman Gardner -- Adams, who is no longer on the



           4    council.  He has no reason to be biased in this



           5    whatsoever in his explanation of the events as they



           6    occurred.



           7              Okay.  Page 885 of the record, I'd like to



           8    talk about Mayor Rusty -- Rusty Bailey's surmising or



           9    summary of -- of -- of the process.  And he says the



          10    closed session to the city council unanimously with



          11    counsel, and that should be s-e-l, not c-i-l,



          12    authorizing the mayor pro tem to hire an outside



          13    investigator as required by state law and city policy.



          14    We had a duty to investigate.  Today's hearing agenda



          15    was scheduled by unanimous vote of the city council in



          16    closed session with our special counsel and the outside



          17    investigator to review the evidence and facts of the



          18    completed investigation.



          19              We are here today to review findings of the



          20    investigation as presented by Mr. Gumport, listen to a



          21    response from Councilman Soubirous, encourage public --



          22    public to comment, allow the council to ask questions,



          23    discuss, deliberate, and take action if so necessary.



          24              And so once again we have another member on



          25    the dais, the mayor this time, saying that, you know,
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           1    these votes did occur.  Once again, we have not seen



           2    any -- any proof that they were ever recorded into open



           3    session as required by the Brown Act immediately after



           4    the votes were taken.  And we also have what the intent



           5    of the hearing was, as voted on unanimously by the



           6    council, which was to have a hearing on Councilman



           7    Soubirous and take punitive action if necessary, for



           8    which we have no authority anywhere provided by Mr. --



           9    Mr. Gardner, he had ample opportunity to do, that that



          10    authority was -- was present in any document the city



          11    ever created, okay?



          12              Now, let's go to page 915 of the record.  And



          13    it's a comment by Mr. Gumport, who is the investigator



          14    on this process.



          15              MEMBER:  What page?



          16              MR. HUNTER:  It's 915.  And once again,



          17    Mr. Gardner has made the -- the accusation that this



          18    had to be investigated through this process.  It



          19    couldn't have gone through the Code of Ethics process,



          20    right, because of the labor code.  And the labor code



          21    is very clear on this, that the hostile workforce



          22    environment claim did need to be investigated.  That



          23    was all that was required to be investigated, okay?



          24              And Mr. Gumport kind of says that right here.



          25    He says, the claim was made that there was a hostile
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           1    workforce environment.  And he says that while a



           2    layperson might understand that a hostile workforce



           3    environment is when your boss yells at you or treats



           4    you badly, but, in fact, there's a technical legal --



           5    legal meaning to the hostile workforce environment, and



           6    that is that the harassment or hostility has to be



           7    based upon race, religion, something like that.



           8              Under the -- under the technical



           9    requirements, on the next page, of the city's and the



          10    state's anti-harassment laws, there was not a hostile



          11    workforce environment.  And honestly that's what he



          12    should have been hired to investigate, and that was



          13    all.  When I made similar complaints, and the subpoena



          14    I -- I -- I suggested earlier for the Hunter versus



          15    Kerr and -- and -- and Wright complaint, you'll see



          16    that that's how the city does these investigations.



          17    They don't investigate the other complaints.  They just



          18    investigate the hostile workforce environment.



          19              And that would have been relevant, because



          20    that would have been done right around the time, or



          21    within a couple year's time of -- of this investigation



          22    into -- into Soubirous and Davis here, okay?  That's



          23    how they handle them.  This -- this -- this was a



          24    process they created for -- for -- for Councilman



          25    Soubirous and Davis here was created out of thin air
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           1    with no authority, okay?



           2              Let's go again to page 938 of the record.



           3    And I don't want to beat a dead horse too much, so I'm



           4    not going to, but once again Mayor Bailey says that



           5    that was the will of the council to conduct closed



           6    sessions, to vote in closed session to bring this to a



           7    public hearing.  It was a unanimous vote to bring this



           8    to a public hearing for transparency purposes.  Now,



           9    I've shown you in -- in -- in the -- the documents we



          10    put up on the screen that every time the council took a



          11    vote after the Press Enterprise started reporting on



          12    this story, it was reported out of closed session



          13    immediately.



          14              If it was, we're going to have a hearing,



          15    they reported it.  They took a vote, and they reported



          16    it out of closed session immediately, okay?  If they



          17    were going to refer something in the DA, they took a



          18    vote, they reported it out of closed session



          19    immediately; and I don't see it covered anywhere under



          20    the Brown Act.  If -- if it's supposed to be all



          21    inclusive, this list, as Mr. Gardner has -- has



          22    suggested, it should be on there, but it's not.



          23    Because you know why, this was never meant to be all



          24    inclusive.



          25              What was meant to be all inclusive was that



                                                                      81























           1    the legislative body of any local agency shall publicly



           2    report any action taken in closed session and the voter



           3    abstention on it, in every action.  And I've proven now



           4    beyond a reasonable doubt, forget about preponderance



           5    of evidence, that those votes that took place on



           6    April 21st and April 22nd, were never reported out of



           7    closed session, and Mr. Gardner voted to approve those



           8    minutes.  End of story.



           9              Be -- that's beyond a reasonable doubt



          10    evidence.  And if he violated the Brown Act and he was



          11    trained in the Brown Act, then he violated the ethics



          12    code per se, reckless indifference.



          13              Okay.  So let's go to page -- page 952 of the



          14    record.  And we haven't really touched on this one very



          15    much, but it is important, okay, and it's important as



          16    to why I need a subpoena of Councilman Davis and



          17    Councilman Soubirous, in particular Councilman Davis.



          18    Page 952.  It is Councilman Davis stating here, I must



          19    profess, and we have already deliberated this, folks,



          20    behind closed doors to conclusion, each one of us took



          21    a vote of exactly how we felt after we deliberated on



          22    the charter section 407; we are in violation of the



          23    Brown Act.  We have no authority to do what we did.  It



          24    did occur, and it did -- the mayor influence -- I don't



          25    know if that's really all that important.
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           1              I was a part of it unknowingly and later was



           2    advised by another municipal attorney that what you



           3    did -- what you did was wrong and is an illegal



           4    violation of the Brown Act.  It should have been



           5    discussed in public and you should not ever have taken



           6    an individual poll by name, and we did, okay?



           7              So if this was adjudicated and voted on, and



           8    once again we've seen the minutes from July 22nd, it's



           9    included in your record, you will see that there was no



          10    report out on July 22nd of a vote that adjudicated the



          11    process prior to them stepping into the room, okay?



          12              MEMBER:  (Indiscernible).



          13              MR. HUNTER:  Oh, I'm sorry, I'm on page --



          14              MEMBER:  (Indiscernible).



          15              MR. HUNTER:  -- 953.



          16              MEMBER:  I apologize.  Thank you.



          17              MR. HUNTER:  Okay.  That could be your third



          18    Brown Act violation if that vote was not reported out.



          19    And secondly, they shouldn't have been discussing it in



          20    closed session anyway prior to taking it into open



          21    session.  This is another Brown Act violation per se.



          22              So let's go to page 961 of the record.  It's



          23    Councilman Melendrez.  Once again, he's not -- he's --



          24    there's no bias on account of -- on Councilman



          25    Melendrez's part to like try to hide or cover up
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           1    things, I think.  He says, I am concerned about how



           2    this whole thing has been handled and some of the



           3    processes that have been used.  He says, the concern



           4    here is generally as a city, when you have a hostile



           5    workforce environment claim or complaint, it's one



           6    that's given to a supervisor and then handled by our



           7    human relations commission or committee or our



           8    department, excuse me, human resources department, and



           9    then it's up to the city attorney to represent us to



          10    the city.  It does not get to the council.



          11              Which is precisely what I've been saying all



          12    along, that an investigation was required for the



          13    hostile workforce environment claim, it would have been



          14    handled internally and -- and -- and adjudicated that



          15    way and the rest of it should have gone through the



          16    Code of Ethics process and Mike Gardner should have



          17    known that because he had a copy of the Code of Ethics



          18    and he understands that everybody is a member of the



          19    public and can bring those complaints like everybody



          20    had in the past for sections 407 violations or any



          21    other violations under the sun against an elected



          22    official, okay?



          23              Why the process change going on with



          24    Councilman Melendrez's statement, why the process was



          25    changed, you heard a lot of comments about this, I



                                                                      84























           1    personally think that it was the wrong way to go.  You



           2    know, I -- I probably -- I'll probably bring that up



           3    for Councilman Melendrez's hearing at some point in



           4    time because it kind of says, well, why did you approve



           5    the hearing if you thought it was the wrong way to go,



           6    but I also believe that there was questions about



           7    workplace, going to employees and inquiring and not



           8    inquiring -- inquiring, whatever, he's going back and



           9    forth here.



          10              I think it was important for us to be made



          11    aware of that and possibly refer to the Code of Ethics



          12    complaint process.  He's admitting this is how it



          13    should have been handled in retrospect, that this was



          14    completely botched.  So the individuals in that process



          15    could address that.  Okay.



          16              I shouldn't have that much more, sorry.



          17    Let's go to the -- the -- the Davis and Soubirous



          18    settlements so we can see -- well, actually let's --



          19    let's just choose a little bit more here first.  Page



          20    38 of the record.  And it's the summary of a legal



          21    expert that was contacted by the Press Enterprise on



          22    the -- on the issue, and he says officials acknowledge



          23    that council discussed the -- the complaints in closed



          24    session, but meeting minutes didn't -- don't show that



          25    the city ever publicly recorded the council's decisions
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           1    to investigate or the related spending.



           2              One expert on California's open government



           3    law, known as the Brown Act, said it appears that the



           4    city legally at least should have reported on the



           5    council's closed-door decisions on the complaints and



           6    may have been required to discuss them in public in the



           7    first place.  The -- okay.  He goes on to say in page



           8    39, he says, Francke said that it could be legal to



           9    keep the investigations -- sorry -- he says, voting to



          10    put the pro -- mayor pro tem in charge of hiring an



          11    investigator wouldn't get the council any lawful



          12    secrecy.  That would have been a reportable action no



          13    matter what kind of closed session you were claiming it



          14    to be.



          15              This is an expert on the Brown Act.  The



          16    mayor, on the same page, Mayor Bailey says the city



          17    council made a mayor -- a decision to investigate and



          18    give the mayor pro tem the ability to sign the contract



          19    with Gumport.  He said he thought that had been



          20    reported as required, okay?  So the mayor even is



          21    saying, that should have been reported as required by



          22    the Brown Act.  All right.  So we've heard quite a few



          23    expert's opinion, and we've -- we've -- I don't think



          24    we're disputing that these votes took place.



          25              Let's get to the -- the -- what happened here
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           1    in -- in conclusion and summary.  I think this is the



           2    last thing I need to introduce today.  Let's go to the



           3    Davis and Soubirous settlements.  It's page 123.  And



           4    this is on the Mike Davis -- Mike Soubirous settlement



           5    at the very bottom of the page.  It says city attorney



           6    report on closed sessions.  Maybe it's 129.  Okay.



           7    129.



           8              It says, city attorney Geuss reported that in



           9    closed session with the city council approved by a vote



          10    of six in favor and none opposed with Councilman



          11    Burnard absent and a request of Councilman Soubirous



          12    for reimbursement of attorney fees in the amounts of



          13    10,000 -- or 1,055 related to an investigation of



          14    Councilman Mike Soubirous.



          15              Further, the city council makes the following



          16    statement:  We regret, regret, the actions taken with



          17    regard to the investigation of Councilman Soubirous.



          18    This includes the process, once again we've talked a



          19    lot about the process, of discussing the matter in



          20    closed session, yet hearing the matter -- matter



          21    publicly, denying the councilmember a right to rebut



          22    the witnesses.  We regret any damages to Councilman



          23    Soubirous's reputation and sincerely hope this can move



          24    the council forward in the spirit of cooperation.



          25              Now, why would the council issue an apology
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           1    to Councilman Soubirous as part of a settlement, okay,



           2    saying that they regret any damages to his reputation,



           3    and they regret discussing the matter in closed



           4    session, hearing it publicly, and then his due process



           5    rights?  I consider -- I consider that evidence per se



           6    that they have broken the public trust here.  And we'll



           7    get into that in the closing -- the -- the -- the close



           8    of my last piece of evidence that I'm going to -- I'm



           9    going to be delivering today.



          10              On page 130 of the record, and we'll talk



          11    about the Paul Davis settlement.  And this was, the



          12    previous settlement was done on February 23rd, 2016,



          13    okay?  And this is once again city attorney report on



          14    closed sessions.  City attorney Geuss announced four



          15    settlements approved by the city council as follows:



          16    One, on November 10th, 2015, Paul Davis versus City of



          17    Riverside; the claim was settled in the amount of



          18    40,000 with the following public acknowledgment, no



          19    charges were ever filed or brought against Councilman



          20    Davis with regards to the events of 2014.  The city



          21    council regrets, regrets, these events took place and



          22    hopes to put them behind us and move forward in the



          23    spirit of cooperation.



          24              Okay.  So let's get back to the -- the -- the



          25    Code of Ethics that -- I'll close with this reference,
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           1    okay?  Let's get back to what it actually says in the



           2    Code of Ethics and Conduct.  And I believe this is



           3    page -- under what I filed under, okay?  This is page



           4    19, and it is (2)(d), line 7, creating trust of local



           5    government.  Elected and appointed officials of the



           6    City of Riverside shall aspire to operate the city



           7    government and exercise their manners in --



           8    responsibilities in a manner which creates a trust in



           9    their decisions in the manner of delivery of the



          10    programs through the local government.



          11              Okay.  If this -- if these people were



          12    aspiring to operate the city government in that way,



          13    they wouldn't be a year later issuing public apologies



          14    and giving out public money to councilmembers they have



          15    wronged admitting that the process was flawed,



          16    admitting that due process rights were violated, and --



          17    and reputational harm was given -- was done to some of



          18    these -- these councilmembers.  You wouldn't make that



          19    apology, you would take this to court if you thought



          20    you had a defensible action, okay?



          21              Secondly, you wouldn't have Mike Gardner



          22    making the statements he did towards the end of the



          23    hearing on July 22nd about how irretrievably broken the



          24    process was.  Well, if the process was irretrievably



          25    broken, why was he bringing it forward for a public
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           1    hearing to begin with, unanimously voted on it, okay?



           2    Why would Andy Melendrez be saying, this should have



           3    gone to the ethics -- Code of Ethics and once the



           4    hostile workforce environment claim had been stripped



           5    out of it.



           6              If this was aspiring -- I could read all the



           7    comments.  I won't read the comment cards, I'll save



           8    you that.  There's probably 30 comment cards included



           9    in the record of citizens coming forward to that



          10    hearing on July 22nd, 2014, all complaining about the



          11    process and what was being down to these



          12    councilmembers.  That does not -- the elected and



          13    appointed officials shall aspire to operate the city



          14    government and exercise responsibility in a manner



          15    which creates a trust.  That doesn't create trust.



          16    That created a tremendous distrust in the community and



          17    the city council.



          18              Mr. Gardner says that on the record at the



          19    hearing.  And with that I close -- I close my evidence.



          20    Thank you.



          21              CHAIRMAN HOUSE:  Thank you, Mr. Hunter.



          22              Mr. Gardner.



          23              COUNCILMAN GARDNER:  There are a lot of dead



          24    trees in the room.  As -- as I said in my opening



          25    statement back in February, this complaint was



                                                                      90























           1    presented to the council under the California labor



           2    code.  I do not know why the complaining parties



           3    elected to file their complaint that way as opposed to



           4    under the Code of Ethics and Conduct, but they did, and



           5    therefore the city had no choice but to process the



           6    complaint as an allegation of a violation of the



           7    California labor code, and labor code contains things



           8    beyond a hostile workplace.



           9              Since the initial complaints were filed as



          10    allegations of violation of the labor code, it would be



          11    appropriate for the council to discuss those complaints



          12    and how to investigate them and what, if any, action to



          13    take in regard to them in closed session as either a



          14    personnel matter or as potential litigation because



          15    labor code violations tend to become litigious, often



          16    lead to litigation, and actually in this particular



          17    case there was a lawsuit filed.



          18              Once a labor code violation is filed, the



          19    employer, the city in this case, with the council



          20    acting on behalf of the city, had no choice but to



          21    process the complaint as a labor code violation.  It



          22    would have been highly improper for the council to say



          23    to the complaining parties, why don't you take this



          24    back and file it a different way, just as it would be



          25    improper for the city to say, why don't you just let it
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           1    slide.  You can't do that.



           2              Once -- once the complaint is filed, you have



           3    to follow -- you have to follow the proper process, and



           4    you are guided by your human relations department and



           5    human resources department and your -- your counsel, in



           6    this case the city attorney.



           7              I think it's important for you, as the



           8    adjudicators in this case, to remember that



           9    Mr. Hunter's presentation, he mentioned several times



          10    that the complaints were filed and investigated as



          11    violations of state law and city policy.  Nowhere did



          12    it say that the complaint was filed as an allegation of



          13    violation of the Code of Ethics and Conduct.  And in



          14    fact, it was not, neither of the complaints were.



          15              If you accept that a violation of the Brown



          16    Act occurred, which I do not, again, remember it would



          17    be appropriate for the council to discuss an allegation



          18    of a violation of the labor code in closed session, and



          19    it should have been reported out, that would be on the



          20    person who reported it out, not on the council as a



          21    whole.  The city attorney or the mayor pro tem at the



          22    time are the people who made the announcements of what



          23    was reported out of city council.



          24              City attorney, when no action was taken, no



          25    reportable action was taken, typically the mayor pro
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           1    tem when an action was taken.  I didn't make any of



           2    those reports.



           3              The minutes, which we spent a long time on,



           4    only reflect what was actually said in the prior



           5    council meeting.  It doesn't say whether they're right,



           6    wrong, or indifferent.  The council can correct the



           7    minutes as to whether that was what was said or not,



           8    but the minutes don't -- they don't show a violation or



           9    a nonviolation.  They only -- only show what was -- was



          10    said.



          11              So in -- in sort short, I think the council,



          12    and I in particular, acted appropriately.  We were



          13    presented with a claim.  We had to process it as the



          14    law and the city policy dictate.  We did that.  The



          15    actions that were reported out of closed session were



          16    on the advice of the city attorney, which I accepted, I



          17    have no reason to question.  So I -- I feel that I have



          18    done nothing wrong, and I would ask that you find that



          19    this complaint is unfounded as is with regard to me.



          20    Thank you.



          21              CHAIRMAN HOUSE:  Thank you, Mr. Gardner.  And



          22    at this time we'll move to closing statements.  Jason,



          23    you have, I think --



          24              COLLEEN NICOL:  Four minutes.



          25              CHAIRMAN HOUSE:  Yes, thank you.  -- four
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           1    minutes remaining.



           2              MR. HUNTER:  Can I ask a technical question



           3    before I -- before I begin my statements here?  Now,



           4    I'm not introducing this as evidence, this is my



           5    closing, I'd like to put my charts back up.  I'm



           6    just -- this is not evidence for you to consider as



           7    evidence, I'm making a closing statement now, correct,



           8    now I can put my -- my calendar back up?



           9              CHAIRMAN HOUSE:  He was allowed to do so in



          10    the other hearings, so does anybody have a problem with



          11    that?



          12              Okay, go ahead, sir.



          13              MR. HUNTER:  All right.  So let's rebut all of



          14    Mr. Gardner's statements he just made there really



          15    quickly.  Number one he's saying that, hey, I didn't do



          16    it, the city attorney did it if there were Brown Act



          17    violations.  Guess what, that is not an excuse for



          18    violating the Brown Act.  Voting on the minutes, you've



          19    violated the Brown Act when you've had proper training



          20    on the Brown Act.  You have violated the Brown Act per



          21    se, not only by doing all the things they did in closed



          22    session, then not reporting out.



          23              There's no excuse.  Reckless indifference of



          24    the law is the same thing as, you know, breaking the



          25    public trust aspiring.  It's -- it's -- it's the same
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           1    thing, okay?  There's no excuse.  He can't say he



           2    should -- he didn't -- you know, he didn't know better.



           3    He had, what did he say, five Brown Act trainings,



           4    okay?  He's also had Code of Ethics he's had to sign



           5    that he was -- he was -- he was aware of all of this.



           6    He knew the way to bring it.



           7              He says that there was a labor code, there



           8    was a separate complaint process for a labor code.  I



           9    can prove to you beyond a reasonable doubt that labor



          10    code investigations, hostile workforce environment, if



          11    you grant me the subpoena on my complaint against Kerr



          12    and Wright, are not handled the way he says they are,



          13    by -- by -- by -- by process by the -- by the -- by the



          14    city manager's office.  I know that.



          15              He's provided no evidence of some alternate



          16    process by which to bring the complaints that weren't



          17    the hostile workforce environment, either under the



          18    labor code or any other city policies, provided no



          19    evidence that there was another process that was



          20    preapproved by the city council, which it would have



          21    had to have been.  And secondly, you can't discuss this



          22    thing as a person -- as a personnel matter.



          23              City councilmembers who -- who were the



          24    subjects of the allegations are not considered city --



          25    employees of the city under the Brown Act per se.  And
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           1    we can go back and I can quote that for you, okay?  So



           2    the whole idea that the complaints are made unto city



           3    councilmen and that allowed them to -- to -- to hear



           4    these things under the closed session is preposterous.



           5    If it -- if it was complaints about employees, correct,



           6    but the complaints were against the councilmembers,



           7    okay?



           8              So you see here on April 8th what happened



           9    April 2014.  There were votes taken, and then a week or



          10    two later, the -- the minutes were approved.  The --



          11    the -- votes were made under the Brown Act.  They were



          12    required to be recorded.



          13              Okay.  Next page, please.  And -- and the



          14    Brown Act violations per se, and if they broke --



          15    broke -- if you violated the Brown Act, you violated



          16    the ethics code per se, okay, there's no excuse for



          17    ignorance, on June 24th closed session to have an open



          18    hearing.  Once again they -- they -- they were



          19    discussing the process by which to bring this complaint



          20    forward.  They were creating a new process that wasn't



          21    allowed in closed session.



          22              It's a Brown Act violation -- violation to



          23    discuss it, and it was also a violation of our Code of



          24    Ethics process -- process, right?  Because we had



          25    a process to -- to -- to dispose of these -- these
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           1    additional complaints.  We didn't use it.



           2              Next please.  And then we had an adjudicating



           3    vote pass before they even walked into the closed



           4    session.  That's another Brown Act violation per se.



           5    And if there was a vote taken and not recorded, another



           6    Brown Act violation.



           7              Okay.  If you can flip -- flip to the back,



           8    please.  If you sustain on my allegations that there



           9    were secreted votes not recorded in the minutes, and if



          10    you sustain on my allegations that the process, not the



          11    investigation, itself, I'm not saying they couldn't



          12    talk about the investigation and the legal liability



          13    in -- in closed sessions, the process of bringing the



          14    complaint forward to a hearing, okay, that should have



          15    been discussed in open session including any punitive



          16    punishments, all right?  It should have been discussed



          17    in open session regarding the investigations and



          18    hearings and if you sustain on my allegations that the



          19    Code of Ethics was violated by allowing the complainant



          20    to take allegations -- allegations directly to the city



          21    council, bypassing our existing process at the time,



          22    okay?



          23              Hostile workforce environment, different



          24    story, but everything else in the past, and I've shown



          25    you the proof in the past, they've always gone through
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           1    the Code of Ethics and -- and -- and conduct complaint



           2    process.  If -- if you sustain on those, if you believe



           3    those things actually did happen, then the Code of



           4    Ethics that was in place at the time was violated per



           5    se.  The electeds have Brown Act -- training on the



           6    Brown Act and the Code of Ethics and Conduct.  They



           7    cannot claim ignorance as a defense.



           8              I don't have to go through, oh, they aspired



           9    to create public trust and blah, blah, blah.  Reckless



          10    indifference and negligence is the same thing.



          11              CHAIRMAN HOUSE:  Your -- your time is up,



          12    Mr. Hunter.



          13              MR. HUNTER:  Yeah.



          14              CHAIRMAN HOUSE:  Could you please wrap?



          15              MR. HUNTER:  Yeah.  Please -- please find this



          16    to be an ethics code violation, and also additionally,



          17    I think within your powers, to file a bar complaint



          18    against Greg Priamos, as it seems he was a serial Brown



          19    Act violator and not reporting out of closed session.



          20    Thank you.



          21              CHAIRMAN HOUSE:  Thank you.



          22              And, councilman, your closing statement.



          23              COUNCILMAN GARDNER:  Thank you.  I won't take



          24    very long.  This will be perhaps --



          25              CHAIRMAN HOUSE:  You -- you have 12 minutes.
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           1              COUNCILMAN GARDNER:  I don't think I need



           2    them.



           3              CHAIRMAN HOUSE:  Okay.



           4              COUNCILMAN GARDNER:  I -- I hope that this is



           5    the correct time to ask the city attorney for some



           6    guidance on whether there are things that are decided



           7    in closed session that are not reportable actions.



           8              MR. HUNTER:  I object to that.



           9              CHAIRMAN HOUSE:  I'm -- I'm going to refer to



          10    my -- to my colleagues here.  I think that the



          11    objection is -- is well stated.  This should have been



          12    done under evidence.



          13              MEMBER NELSON:  I have some objection to



          14    putting our city attorney on the hot seat, because in



          15    the ethics rules we've tried to say the city attorney



          16    does not testify or provide evidence.



          17              CHAIRMAN HOUSE:  That's correct.



          18              Wendel, did you want to add to that?



          19              MEMBER TUCKER:  Yeah.  I -- I -- I agree.  And



          20    in -- in -- in some other circumstances that we've



          21    encountered on this, there has been concern that --



          22    that the -- that the attorney was approaching



          23    testimony.



          24              CHAIRMAN HOUSE:  Yes.  I think we're -- we're



          25    going to -- we're going to disallow that one,
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           1    councilman.



           2              COUNCILMAN GARDNER:  Okay.  Well, I will -- I



           3    will tell you that on a regular basis there are things



           4    that are discussed in closed session that do not



           5    constitute reportable action and that are not reported



           6    out.  Sometimes they lead down the road to something



           7    that is reportable and the end result is reported out.



           8    Again, in this case the complaints, for whatever



           9    reason, were not filed as complaints under the Code of



          10    Ethics and Conduct, they were filed as complaints under



          11    the state labor code.



          12              And as such, it would be appropriate for the



          13    council to discuss them as potential litigation because



          14    frequently labor code complaints end up as litigation,



          15    and in fact, this one did.  And as under -- under



          16    personnel, because the complaints were filed by and



          17    affected employees of the city, regardless of how you



          18    want to regard the elected officials.  I'll tell you



          19    that is a tough one to figure out, how you classify an



          20    elected official.



          21              We are paid by the city.  We are elected by



          22    the electorate.  We have multiple responsibilities.  We



          23    have fiduciary responsibility to operate the city.  We



          24    have a responsibility to our constituents.  It -- it



          25    really is mixed, and it is not easy to say an elected



                                                                     100























           1    official needs to be treated as an employee or not as



           2    an employee.



           3              In this case we took the advice that we were



           4    given and followed a process, but regardless of whether



           5    you accept the -- the -- the justification for



           6    discussing the complaint in closed session as -- as



           7    employment related or employee related, the potential



           8    litigation is clear and would have been justification



           9    for the council to have discussed these things in



          10    closed session.



          11              So once again, I think I acted in good faith.



          12    I think the council acted in good faith.  I don't



          13    believe there was any violate -- Brown Act violation in



          14    the processes.  My comments on the process being broken



          15    referred to the whole thing from the beginning, the



          16    fact that a complaint was even filed, rather than the



          17    complaining parties trying to work out their problems



          18    with the people they had a problem with or asking for



          19    the city manager's performance review in closed session



          20    and saying, look, I've got a problem with a couple



          21    councilmembers, we can't solve it, council, fix it for



          22    us.



          23              Those were other paths that could have been



          24    taken.  For whatever reason they weren't.  We were



          25    presented with a complaint.  I think we dealt with it
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           1    correctly.  I don't believe there were any violations.



           2    And I will again ask you to find this complaint



           3    unfounded.  Thank you.



           4              MEMBER WRIGHT:  Time for questions?



           5              CHAIRMAN HOUSE:  Thank you, Councilman



           6    Gardner.



           7              It -- it says at this point that the chair



           8    shall facilitate -- shall facilitate that the



           9    deliberations and it is at this point the hearing panel



          10    shall discuss any requests by the parties for the



          11    issue -- pardon me, issuances of subpoenas or waivers



          12    of privilege.  Do you want to do that first?



          13              MEMBER NELSON:  Yes, please.



          14              CHAIRMAN HOUSE:  Okay.



          15              MR. HANSEN:  (Indiscernible).



          16              CHAIRMAN HOUSE:  Yeah.  I think -- I think,



          17    Jason, you did have a request for subpoena.  Did you



          18    want to bring that forward at this point, then we can



          19    discuss it?



          20              MR. HUNTER:  Yeah.  There were -- there were



          21    two requests --



          22              CHAIRMAN HOUSE:  Okay.



          23              MR. HUNTER:  -- specifically for subpoenas.



          24    One was to subpoena the testimony of Councilman Davis



          25    and Councilman Soubirous, and secondly to subpoena the
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           1    investigatory report dealing with hostile workforce



           2    environment, et cetera, of Hunter versus Kerr and



           3    Wright in 2012.



           4              MEMBER NELSON:  Well, to start with, Hunter



           5    versus Wright versus Kerr, I don't even know who Wright



           6    and Kerr are, so we have to start with who they are.



           7              MR. HUNTER:  Reiko Kerr was assistant general



           8    manager of RPU; Dave Wright was the general manager of



           9    RPU, whom I filed complaints about in 2012, part of



          10    which it consisted of a hostile workforce environment



          11    complaint.  And you'll see that once you file a



          12    complaint, and this was a whistleblower complaint, the



          13    city does not actually investigate your whistleblower



          14    complaint, it only investigates the hostile workforce



          15    environment complaint and moves on.



          16              So it's totally inconsistent with what they



          17    did with Soubirous and -- and -- and Davis.



          18              CHAIRMAN HOUSE:  Okay.  Jeff.



          19              MEMBER WRIGHT:  Mr. Hunter, did -- do you not



          20    have copies of those original complaints in your



          21    personal files?



          22              MR. HUNTER:  No.  I was -- I've -- I've



          23    requested the complaint many, many, many times over the



          24    years, and I -- the city refuses to give it to me.



          25              MEMBER WRIGHT:  But you filed the complaint?
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           1    You --



           2              MR. HUNTER:  I filed --



           3              MEMBER WRIGHT:  -- didn't -- you didn't keep



           4    records of your submissions?



           5              MR. HUNTER:  Yeah, but I never received a copy



           6    of the investigatory report from the investigator,



           7    right, that's the report.



           8              MEMBER WRIGHT:  So you're specifically asking



           9    for an investigator's report?



          10              MR. HUNTER:  Yes.



          11              MEMBER WRIGHT:  Okay.



          12              MR. HUNTER:  Yes.  Sorry if -- if that was



          13    unclear.



          14              CHAIRMAN HOUSE:  Are there any other -- are



          15    there any other questions or comments on



          16    Mr. Hunter's --



          17              MEMBER WRIGHT:  I have one more.



          18              CHAIRMAN HOUSE:  All right.  Jeff, I'm sorry,



          19    go ahead.



          20              MEMBER WRIGHT:  Can -- has the city given you



          21    any -- have -- have they stated any reason as to why



          22    they haven't provided you with that investigatory



          23    report?



          24              MR. HUNTER:  I think the most recent reason



          25    they gave me was it was exempt from disclosure under
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           1    the CPRA because of privacy issues due -- dealing with



           2    the people I was making the complaints about, because



           3    their information or whatever, something was in there



           4    that was private for them.



           5              MEMBER WRIGHT:  And when did you receive that



           6    information?



           7              MR. HUNTER:  I got that as part of the record.



           8    The most recent thing I got was part of the records



           9    request when I submitted this complaint back in



          10    December, I put in a request for evidence, and that was



          11    one of the things I -- I asked for, and that was the



          12    response I got back from the city attorney's office.



          13              MEMBER WRIGHT:  And was there a reason why



          14    that wasn't part of our submission that we received in



          15    these hearings?



          16              MR. HUNTER:  Well, I -- I can't -- I can't



          17    provide something that the city attorney's office won't



          18    give me.



          19              MEMBER WRIGHT:  You didn't get a communication



          20    from the city attorney's office saying, we're not



          21    giving you this information because?



          22              MR. HUNTER:  Oh, I -- I do have that.



          23              MEMBER WRIGHT:  Is there a reason why you



          24    didn't submit that in the packet that we received?



          25              MR. HUNTER:  Well, I don't -- I don't
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           1    understand the relevance of submitting that to --



           2              MEMBER WRIGHT:  If you're making a --



           3              MR. HUNTER:  -- the --



           4              MEMBER WRIGHT:  If you're making a case that



           5    you need it and the city attorney isn't giving it to



           6    you for some reason, certainly --



           7              MR. HUNTER:  I'm bringing up --



           8              MEMBER WRIGHT:  -- letting the hearing --



           9              MR. HUNTER:  Sure.



          10              MEMBER WRIGHT:  -- hearing panels know about



          11    that would --



          12              MR. HUNTER:  That's why --



          13              MEMBER WRIGHT:  -- might have been very



          14    helpful.



          15              MR. HUNTER:  That's why I brought up the



          16    objection, right, that's why I made the request for the



          17    subpoena.  I made it previously on -- on Councilman



          18    Gardner's case when we convened back in February, and



          19    I'm making it again here today.



          20              MEMBER WRIGHT:  All right, thank you.



          21              CHAIRMAN HOUSE:  Any other discussion on



          22    Mr. Hunter's requests for subpoena?  Okay.



          23              MEMBER WRIGHT:  Point of order.  Are we



          24    considering -- he's made two requests for subpoenas or



          25    two or three, are we considering them in block, or are



                                                                     106























           1    we considering them sequentially?



           2              CHAIRMAN HOUSE:  I was going to ask if the



           3    councilman had any requests to make, and then we would



           4    take them as a group.



           5              Keith.



           6              MEMBER NELSON:  I kind of divided it out



           7    individually --



           8              CHAIRMAN HOUSE:  All right.



           9              MEMBER NELSON:  -- by my question.



          10              COUNCILMAN GARDNER:  Mr. Chairman, members, I



          11    don't have a request.  I would simply tell you that I



          12    think those documents are irrelevant to the case at



          13    hand.  What's before you is whether the council acted



          14    appropriately in meetings, and --



          15              CHAIRMAN HOUSE:  Okay.  It -- it --



          16              COUNCILMAN GARDNER:  -- we did.



          17              CHAIRMAN HOUSE:  Okay.



          18              COUNCILMAN GARDNER:  So thank you.



          19              CHAIRMAN HOUSE:  Thank you.



          20              Okay.  So should we take these one at a time?



          21    Subpoenaing the testimony for Councilman Soubirous and



          22    Councilman Davis, any discussion?  Not seeing



          23    anybody --



          24              MEMBER TUCKER:  Are you going to -- are you



          25    ruling -- are you ruling, or are you asking us to
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           1    assist you in ruling?



           2              CHAIRMAN HOUSE:  I -- I thought we would get a



           3    little discussion, and then -- and then we'll -- we'll



           4    come to a ruling here.



           5              MEMBER TUCKER:  Well, this whole process is --



           6    has been an interesting process, because it's difficult



           7    as an individual to sit here and totally put it into



           8    this hearing only and having sat through three previous



           9    ones.  So I -- I -- I do not feel that the -- that



          10    subpoenaing Soubirous and Davis, as we've decided



          11    previously, is -- is appropriate or necessary.



          12              CHAIRMAN HOUSE:  All right.  Anybody else?



          13    Gloria.



          14              MEMBER HUERTA:  Well, I concur.  I think that



          15    the allegations that were made, we have enough evidence



          16    before us to deliberate on without adding any



          17    additional documents and without the testimony of



          18    either city councilmember as requested.  So I would



          19    recommend that we not subpoena them.



          20              CHAIRMAN HOUSE:  Very good.  Jeff, Keith,



          21    anything you want to adhere before I rule?  All right.



          22    I am --



          23              MEMBER NELSON:  Yes.



          24              MR. HUNTER:  Yes, go ahead, sir.



          25              MEMBER NELSON:  I don't know if I can say this
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           1    correctly.  Hindsight overflows with wisdom.  I do



           2    think there was Brown Act violations; however, I think



           3    on July 22nd they made the remedy, not specifically



           4    within Brown Act time.  So that's just my opinion on



           5    it.  I don't know if it any additional testimony from



           6    either side will change that conclusion for me.



           7              CHAIRMAN HOUSE:  All right.  Yeah.  And -- and



           8    I'm going to chime in at this point that I -- I



           9    certainly agree that I don't really think we need to



          10    hear it.  So I'm going to rule against issuing that



          11    subpoena.  And then we have --



          12              MR. HANSEN:  Chair, if I may interrupt for a



          13    second --



          14              CHAIRMAN HOUSE:  Yes, sir.



          15              MR. HANSEN:  -- chair.  The vote on



          16    subpoenas -- the decision on subpoenas is required to



          17    be voted on by the hearing panel.



          18              CHAIRMAN HOUSE:  Ah.  So then I'll -- I'll --



          19              Gloria.



          20              MEMBER HUERTA:  I'll make the motion that we



          21    do not issue subpoena for testimony by either of the



          22    two city councilmembers.



          23              CHAIRMAN HOUSE:  Thank you.  Is there a



          24    second?



          25              MEMBER TUCKER:  Second.
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           1              CHAIRMAN HOUSE:  Motion and a second.  Any



           2    discussion?  Okay.  The motion is to not subpoena the



           3    two councilmen as requested by Mr. Hunter.  Let's go



           4    ahead and vote, please.



           5              MEMBER NELSON:  So yes is a no?



           6              CHAIRMAN HOUSE:  So yes is to not subpoena.



           7    And we have a vote of five to one to not subpoena.



           8              MEMBER TUCKER:  Four to one.



           9              CHAIRMAN HOUSE:  Pardon me, four to one.  I



          10    can't count.  I'm in the restaurant business.  Four to



          11    one not to subpoena the council -- the councilmen.



          12    Thank you.  The other request that he -- that



          13    Mr. Hunter made for subpoena was for his action in 2012



          14    against Kerr and Wright in a job action.  Again, any



          15    conversation here?



          16              Gloria.



          17              MEMBER HUERTA:  I don't see a benefit to



          18    asking for a subpoena for that record either.  I do



          19    think we've had enough testimony regarding how things



          20    were processed.  We have a lot of information in our



          21    packet about other complaints that were filed.  And I



          22    don't see -- I don't believe we need that, so I would



          23    make a motion that we not request a subpoena for those



          24    records regarding the allegation.



          25              CHAIRMAN HOUSE:  We have a motion.  Is there a
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           1    second?



           2              MEMBER TUCKER:  Second.



           3              CHAIRMAN HOUSE:  And any further discussion?



           4    All right.  The motion on the table is to not subpoena



           5    the records from the action of Hunter versus Kerr and



           6    Dodge in 212.  A vote of yes is to not subpoena.



           7    Please vote.  And the vote is five to nothing to not



           8    subpoena those records.  Thank you very much.



           9              As we move on to deliberations, I want to



          10    read our -- our list of possible motions here.  The --



          11    so --



          12              MR. HANSEN:  Chair --



          13              CHAIRMAN HOUSE:  Yes, sir, I'm sorry.



          14              MR. HANSEN:  -- if I may interrupt again.



          15              CHAIRMAN HOUSE:  You may.



          16              MR. HANSEN:  During deliberations would be



          17    time for questions by the panel members if they so



          18    desire --



          19              CHAIRMAN HOUSE:  Very good.



          20              MR. HANSEN:  -- of the parties.



          21              CHAIRMAN HOUSE:  Does anybody have any



          22    questions for either of our -- our -- our two folks



          23    here?



          24              MEMBER NELSON:  I do have a question for



          25    Councilman Gardner.
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           1              COUNCILMAN GARDNER:  Yes, sir.



           2              MEMBER NELSON:  You had mentioned, either in



           3    your presentation of evidence or closing, and I don't



           4    recall which one, that a lawsuit was filed, but you



           5    didn't say by whom.



           6              COUNCILMAN GARDNER:  Mr. Davis filed a lawsuit



           7    against the city.



           8              MEMBER NELSON:  Okay, thank you.



           9              CHAIRMAN HOUSE:  Gloria.



          10              MEMBER HUERTA:  I have several questions, so



          11    please bear with me.  In the Brown Act, as mentioned by



          12    Mr. Hunter, in that section that's on page 68 in my



          13    copy, 5497 -- 54957.7, it definitely says that after



          14    any closed session in section (b), the legislative body



          15    shall reconvene into open session prior to



          16    adjournment -- adjournment and shall make any



          17    disclosures required by section 54957.1.  So it very



          18    specifically references a few items and not a hundred



          19    percent of all actions taken in closed session.



          20              Additionally, on page 63 and 64 of the same



          21    Brown Act, there is -- are some exceptions to when



          22    closed section -- closed sessions can or should or



          23    should not be done.  One of them is on page 64.  It is



          24    section two -- 54956.9(d)(2); a point has been reached



          25    where, in the opinion of the legislative body of the
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           1    local agency, on the advice of its legal counsel, based



           2    on existing facts and circumstances, there is



           3    significant exposure to litigation against the local



           4    agency.



           5              So the public agency can go into a Brown Act



           6    session if that is a circumstance under which they are



           7    acting.  I would like to ask Mr. Gardner if he is



           8    willing or able to share with us if that was a possible



           9    concern and a reason why the council went into closed



          10    session regarding allegations made by two city



          11    employees against a city councilmember.



          12              COUNCILMAN GARDNER:  I -- I cannot say what



          13    did or didn't occur in closed session.  I will



          14    reiterate my earlier statement that precisely what you



          15    read, the threat of litigation is a justification, and



          16    an appropriate justification, for taking up a matter in



          17    closed session.  And I'm -- I'm sorry I can't answer, I



          18    just, the council has not waived closed session



          19    privilege.  I'm not going to step out and do it on my



          20    own.



          21              MEMBER HUERTA:  Well, I'm fine with that.  I



          22    have another question about a city policy if you don't



          23    mind staying there for another --



          24              COUNCILMAN GARDNER:  Not at all.



          25              MEMBER HUERTA:  -- moment.  On page 74 in our
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           1    packet, there is a city policy that is effective date



           2    of 6/13, it's called harassment-free workplace, in



           3    this, in the middle section when it defines harassment,



           4    indeed some of the definitions of harassment that



           5    Mr. Hunter -- Hunter brought up to us to -- from our



           6    investigator -- from the investigator are indeed in



           7    here, but there is a statement that says, and I quote,



           8    under section C, "The offensive conduct has the purpose



           9    or effect of unreasonably interfering with an



          10    individual's work performance or creates an



          11    intimidating, hostile, or offensive work environment."



          12              In my reading this, and I'm not a legal



          13    beagle by any means, I have been a supervisor, I



          14    interpret this that if there's any action made by any



          15    individual, whether they are -- and -- and let me go



          16    back a minute.  It also says that this policy applies



          17    to all officers and employees of the city including,



          18    but not limited to, and while the city councilmembers



          19    and the mayor are not included in this, they are not



          20    excluded from this policy.  Is that a fair statement?



          21              COUNCILMAN GARDNER:  I believe it to be, yes.



          22              MEMBER HUERTA:  If that is and indeed a fair



          23    statement, would not the actions and the complaints



          24    made by the two city employees fall under this



          25    harassment policy?
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           1              COUNCILMAN GARDNER:  I would interpret it that



           2    way.  In fact, I did interpret it that way.



           3              MEMBER HUERTA:  I have no other questions at



           4    this time.



           5              CHAIRMAN HOUSE:  Thank you.



           6              Jeff.



           7              MEMBER WRIGHT:  Hold on, councilman.  Sorry.



           8              Yes, sir, I -- I -- I have a number of



           9    questions.  Let me -- let me try to see if I can



          10    organize this appropriately.



          11              First of all, could you describe to us how --



          12    how does the city council organize itself



          13    administratively?  In other words, how -- how are



          14    committee assignments made or regional, you know,



          15    intergovernmental appointments made?



          16              COUNCILMAN GARDNER:  It has changed over time,



          17    but appointments to those bodies are made by the full



          18    council.  Most recently councilmembers have requested



          19    by -- by level of seniority, which they would like to



          20    be appointed to, and that has been largely what the



          21    council has done.



          22              MEMBER WRIGHT:  Are -- are appointments to



          23    committees, mayor pro tem rotation, regional bodies,



          24    are they made on at-will basis?



          25              COUNCILMAN GARDNER:  They are.
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           1              MEMBER WRIGHT:  So there wouldn't necessarily



           2    need to be documentation in place anywhere in a -- in a



           3    manual that describes that process?  It's simply an



           4    informal way in which the council organizes itself or



           5    reorganizes itself?



           6              COUNCILMAN GARDNER:  I -- I believe that to be



           7    correct.



           8              MEMBER WRIGHT:  Okay.  Would -- and -- and



           9    this is just speculation on my part, so if I'm -- if



          10    I'm missing the point, please correct me.  Would an



          11    allegation of a hostile workforce environment that



          12    involved an elected member of the city council, in and



          13    of itself, be a problem under charter section 407?



          14              COUNCILMAN GARDNER:  It -- it's something that



          15    has to be followed up on.  So you know, from that



          16    perspective, yeah, an allegation against a



          17    councilmember is -- is always a problem.  It depends on



          18    whether -- what you do about the problem depends on



          19    whether you find that there was a violation or not.



          20              MEMBER WRIGHT:  Okay.  A few more questions.



          21    I -- these may sound silly, but I think they are



          22    important to ask.  Did you ever aspire to or



          23    deliberately intend to not create a transparent



          24    decision-making process?



          25              COUNCILMAN GARDNER:  No, sir.



                                                                     116























           1              MEMBER WRIGHT:  Did you ever make access to



           2    all public information about actual potential conflicts



           3    with your private interest and public responsibilities?



           4    The -- did you ever intend to not make access to those



           5    issues?



           6              COUNCILMAN GARDNER:  I did not.



           7              MEMBER WRIGHT:  Did you ever aspire or --



           8    to -- to not make yourself available to people to hear



           9    and understand their concerns?



          10              COUNCILMAN GARDNER:  No, sir.



          11              MEMBER WRIGHT:  Did you ever aspire to not



          12    ensure that there was accurate information to guide



          13    council decisions?



          14              COUNCILMAN GARDNER:  No.



          15              MEMBER WRIGHT:  Did you ever show reckless



          16    indifference to your role as a city councilman in



          17    relationship to the acts of July 22nd, 2014?



          18              COUNCILMAN GARDNER:  Not to my belief, no,



          19    sir.



          20              MEMBER WRIGHT:  Okay.  Thanks, councilman.



          21              COUNCILMAN GARDNER:  Thank you.



          22              MEMBER WRIGHT:  Mr. Hunter, could -- could I



          23    ask you a couple questions?



          24              MR. HUNTER:  Sure.



          25              MEMBER WRIGHT:  Are you an interested person
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           1    as defined in the Brown Act section 54960?



           2              MR. HUNTER:  What page is that?



           3              MEMBER WRIGHT:  I don't know the page, but



           4    section 54960.



           5              MR. HUNTER:  (Indiscernible).



           6              MEMBER TUCKER:  It's going to be on 65 or so.



           7              MR. HUNTER:  All right.



           8              CHAIRMAN HOUSE:  It's on 64 in mine.



           9              MEMBER TUCKER:  On where?



          10              CHAIRMAN HOUSE:  In mine it's on -- it's on



          11    page 64, but mine tends to be a little strange.



          12              MEMBER TUCKER:  Cite the number again.



          13              MEMBER WRIGHT:  Sorry, let me, it's page 69 in



          14    mine.



          15              MEMBER TUCKER:  Yeah, that's --



          16              MEMBER WRIGHT:  Section 54960.



          17              Are you an interested person --



          18              MR. HUNTER:  Yes, I am.



          19              MEMBER WRIGHT:  -- as defined by that?  Did



          20    you at any time seek remedy under the Brown Act in



          21    54960A.1 or .2?



          22              MR. HUNTER:  No.



          23              MEMBER WRIGHT:  And just another question, on



          24    page 953 of the submission, Mr. Davis is quoted as



          25    saying, I violated the Brown Act.  Why wasn't a filing
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           1    made by you in regards to his confession of a



           2    violation?



           3              MR. HUNTER:  I'm -- I'm not compelled to -- to



           4    file --



           5              MEMBER WRIGHT:  Simply --



           6              MR. HUNTER:  -- violations.



           7              MEMBER WRIGHT:  Well, I'm simply asking a



           8    question.



           9              MR. HUNTER:  I -- I don't have the money nor



          10    the legal wherewithal to do that before the --



          11              MEMBER WRIGHT:  I mean, why --



          12              MR. HUNTER:  -- (indiscernible) Superior



          13    Court.



          14              MEMBER WRIGHT:  Why -- no, I'm not asking



          15    about money or wherewithal.  I'm -- I'm asking about



          16    why doesn't his name appear as one of the ethics



          17    violations that we've been hearing?



          18              MR. HUNTER:  That's -- that's a -- that --



          19    that is a really good question actually.  You know,



          20    because I thought about that after I filed my



          21    complaint.  And as you know, you know, this is the



          22    first time one of these complaints has been heard in



          23    years, certainly the first time I've brought one



          24    forward in years and under the new process, and I



          25    thought about, after I filed it, and I filed it on the
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           1    last possible day that I could have filed this



           2    complaint; and after I filed it, about a week later, I



           3    thought to myself, you know what, I should have filed



           4    against Paul Davis, too.



           5              I just made a mistake.  That's it.



           6              MEMBER WRIGHT:  Okay.  Fair enough.  Thank



           7    you.



           8              MEMBER HUERTA:  I do have a few more



           9    questions.  And I apologize.  If --



          10              CHAIRMAN HOUSE:  Gloria, please go ahead.



          11              MEMBER HUERTA:  If anyone else wants to go



          12    first?



          13              I noticed in the city's harassment



          14    information that they give to, I'm assuming to



          15    employees or anyone who asks for it.  And on my packet



          16    it begins on page 258.  And the -- again, I'm sorry,



          17    Mr. Gardner, this question is for you.  It talks about



          18    complaint resolution, and it talks about investigation.



          19    And this particular process very specifically gives the



          20    investigatory authority to human resources director, as



          21    well as or the city manager.



          22              Are you able to address why this process that



          23    was in place was not used?



          24              COUNCILMAN GARDNER:  Yes, because the



          25    complaint was filed by the city manager, who
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           1    supervises, hires and fires the human resources



           2    director.



           3              MEMBER HUERTA:  Okay.  And then I'd like both



           4    of you, if you don't mind, to answer this question.



           5    But does a settlement or a notice of apology or any



           6    feeling or -- or statement of remorse indicate



           7    wrongdoing to the point that a violation, a misdemeanor



           8    violation has occurred?



           9              COUNCILMAN GARDNER:  Not in my opinion, no.



          10              MEMBER HUERTA:  And I'd like Mr. Hunter to



          11    answer the same question.



          12              MR. HUNTER:  Sorry, could you repeat that



          13    question one more time?



          14              MEMBER HUERTA:  I said, does a settlement or



          15    acknowledgment, such as we saw in the minutes from city



          16    council or the -- the -- the narrative that was typed



          17    up for us, does that feelings or statements of remorse



          18    or apologies truly indicate that this is a violation



          19    of -- a misdemeanor violation of state law?



          20              MR. HUNTER:  Not of state law.



          21              MEMBER HUERTA:  A violation -- a violation of



          22    the Brown Act is a misdemeanor violation of state law.



          23              MR. HUNTER:  Can I -- can I just grab a copy



          24    of what -- what was stated in the -- I -- I don't have



          25    it front of me right now.
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           1              MEMBER HUERTA:  That's okay.  I'm just



           2    questioning -- I'm just questioning, should we construe



           3    that the fact that two settlements were made to city



           4    councilmembers and that some of the city



           5    councilmembers, including Mr. Gardner, apologized for



           6    the process and for the angst I -- that comes through



           7    in reading all of the hundreds of pages of that



           8    transcript; should we, as a panel, believe that



           9    wrongdoing occurred and therefore we should sustain



          10    your allegations?



          11              MR. HUNTER:  Oh, for sure, for sure, yes.  You



          12    know, I don't know who issues an apology without



          13    thinking they've done something wrong.



          14              CHAIRMAN HOUSE:  Anybody else?  I don't see --



          15              MEMBER NELSON:  Yes, I do.  I do for --



          16              CHAIRMAN HOUSE:  Go ahead.



          17              MEMBER NELSON:  -- Mr. Hunter.



          18              I -- I get somewhat -- I think I'm smart, but



          19    maybe not, somewhat confused by the verbiage used in



          20    your complaint because it -- I don't know what you're



          21    allegating.  It basically says the decisions of the



          22    city council and mayor regarding both investigations



          23    and hearing were done in closed session violating the



          24    Brown Act, which we don't have direct jurisdiction



          25    over; then go on to say the decision to have an
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           1    independent investigation filed by the council violates



           2    our ethics code at the time, finally concluding that



           3    both created distrust in local government.



           4              What is, specifically, and maybe point it



           5    out, what is the specific ethics violation you're



           6    making?



           7              MR. HUNTER:  The ethics violation is two --



           8    you mean like I'm making it under (2)(d) of the -- of



           9    the ethics code?  That -- that it's --



          10              MEMBER NELSON:  Okay.



          11              MR. HUNTER:  That their actions, that the --



          12    they didn't -- they did not aspire to operate the city



          13    government and exercise their responsibilities in the



          14    mayor which creates trust, and they just created the



          15    exact opposite within the community.  I mean, the --



          16    the proof is in the pudding -- pudding, with the -- you



          17    know, with the angst that this created and with the



          18    settlements that had to be paid by the city.



          19              I mean, the proof is in the pudding.  This



          20    did exactly the opposite of what's stated in the ethics



          21    code.



          22              MEMBER NELSON:  Thank you.



          23              CHAIRMAN HOUSE:  Anybody else?



          24              And in that case, I've got, Mr. Hunter, if



          25    you would, please, just a couple of questions for you.
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           1    Again going back to what one of my colleagues started



           2    referring to earlier, when -- when Mr. Davis came out



           3    and said that there was clearly a violation of the



           4    Brown Act here and you stated that you didn't have the



           5    financial wherewithal to follow that up in the -- in



           6    the legal system; is that correct, sir?



           7              MR. HUNTER:  That's correct.



           8              CHAIRMAN HOUSE:  Okay.



           9              MR. HUNTER:  Nor do I have the expertise



          10    really.



          11              CHAIRMAN HOUSE:  I understand.  But it -- a



          12    violation Brown Act is a misdemeanor under state law?



          13              MR. HUNTER:  I believe so.



          14              CHAIRMAN HOUSE:  Yes, sir.



          15              MR. HUNTER:  I'm not a legal expert, but --



          16              CHAIRMAN HOUSE:  Yes, sir.



          17              MR. HUNTER:  -- I assume so.



          18              CHAIRMAN HOUSE:  And were you not aware that



          19    you can go to the city -- pardon -- pardon me, the



          20    district attorney's office, and I believe it's a writ



          21    of attainder.



          22              Am -- am I correct there, Bob?  Is that --



          23    because I don't want to misspeak.



          24              MR. HANSEN:  Well, it's not a writ of



          25    attainder.  The -- the district attorney would
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           1    investigate allegations of violation of the Brown Act



           2    through its public integrity unit and then make a



           3    decision as to whether or not to file charges.



           4              CHAIRMAN HOUSE:  I see.



           5              Were you -- were you aware of that process?



           6              MR. HUNTER:  No, I don't think I was at the



           7    time.



           8              CHAIRMAN HOUSE:  Uh-huh.



           9              MR. HUNTER:  I am now, right?  I mean, I



          10    wasn't really an expert in the Brown Act until I



          11    probably started preparing this case, right?



          12              CHAIRMAN HOUSE:  I see.  All right.  Well,



          13    that's -- that's what I have for you.  Thank you.



          14              MR. HUNTER:  All right.  Well --



          15              MEMBER NELSON:  One last --



          16              MR. HUNTER:  -- now I consider myself an



          17    expert, by the way.



          18              MEMBER NELSON:  One last question.  Your final



          19    request for us of action to take is against



          20    Mr. Priamos.



          21              MR. HUNTER:  Uh-huh, that's correct.



          22              MEMBER NELSON:  However, he's not listed on



          23    the complaint either.



          24              MR. HUNTER:  No.  I can't -- I can't make a



          25    complaint, an ethics complaint against an employee of
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           1    the city, only electeds.



           2              MEMBER NELSON:  Okay.



           3              MR. HUNTER:  And that was voted on by the



           4    council.  The ad hoc ethics committee actually



           5    suggested that to the council as part of their changes



           6    back in January of this year, and it was -- it was



           7    voted against by the council, I assume because they're



           8    okay with being held directly responsible for the



           9    action of their reports.  It's the only thing I can



          10    draw a conclusion as far as.



          11              CHAIRMAN HOUSE:  All right.  Are there any



          12    other questions?  And are we ready to start



          13    deliberating on this?  Does anybody need a break before



          14    we do?



          15              MEMBER NELSON:  (Indiscernible).



          16              CHAIRMAN HOUSE:  Yeah, let's take five



          17    minutes, just kind of clear our brains.  It's exactly 4



          18    o'clock, so let's come back --



          19         (Off the record - 04:00:20 p.m.)



          20         (On the record - 04:05:30 p.m.)



          21              CHAIRMAN HOUSE:  We're back into session, and



          22    we're going to begin our deliberations at this point.



          23    Before we do, I do want to read again, just for the --



          24    for the review and reminder; the sole issue for



          25    consideration by this hearing panel of the Board of
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           1    Ethics is whether Councilman Gardner violated section



           2    (2)(d) of resolution 22461, which replaced resolution



           3    22318, by participating in decisions in closed session



           4    on July 22nd, 2014, only regarding, one, the



           5    investigations of Councilman -- Members Soubirous and



           6    Davis; and/or, two, the decision to hold a hearing



           7    concerning Councilman -- Member Soubirous, either of



           8    which hearing -- the hearing panel determines was a



           9    violation of the Brown Act.  And with that we will open



          10    up the floor.



          11              And, Jeff.



          12              MEMBER WRIGHT:  Thank you, Mr. Chairman.  I --



          13    I -- I would recognize that as we have these hearing



          14    panels, we get better at them.



          15              And so at -- at -- in -- in -- in that



          16    respect, Mr. Hunter, thank you for this process,



          17    because we practice, I don't know if it makes perfect,



          18    but it -- it -- it helps us get a little closer each



          19    time.



          20              My -- at -- at the end of the day, my -- my



          21    concern here is that Mr. Hunter seems to have brought a



          22    shotgun to a deer hunt.  It's the wrong tool to the



          23    wrong event.  Further, I've -- I've struggled today



          24    with -- with threats that I don't find particularly



          25    useful, nor do I find some of the elasticity with which
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           1    rule 9 in our guidelines has been treated, to be



           2    particularly helpful in feeling like this case is --



           3    is -- is -- is one that -- that helps us move forward



           4    and find some sort of measure of closure to -- to -- to



           5    this event.



           6              The Board of Ethics has been asked by



           7    Mr. Hunter to adjudicate on the question of whether or



           8    not we believe a Brown Act violation took place.  And



           9    I'm not sure, still I'm not sure whether this board has



          10    any particular or special authority to adjudicate on



          11    the question of an alleged violation of state law, even



          12    if it's a misdemeanor.  As the technical standards of



          13    evidence do not apply to our deliberations, it seems to



          14    me that if we were to find that legally the sky is



          15    blue, a good lawyer would need about 15 minutes to have



          16    a court vacate our decision.



          17              If we did have the ability to adjudicate on



          18    matters of alleged violation of state law, and -- and I



          19    repeat, I -- I see nothing in council resolution 22461



          20    that permits us that avenue, I'm of the conclusion that



          21    the impending litigation shield provides members of the



          22    council with sufficient reasons for their actions



          23    related to the July 22nd city council hearing.



          24              Should the impending litigation standard not



          25    be congruent, I -- I would simply say a diagram of the
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           1    sentence in the Brown Act 54957.1 means the, as



           2    follows, is an important clause to that sentence that



           3    has been consistently left out of presentation today.



           4    But to return directly to the question of alleged



           5    violation of the Brown Act, I find it curious at best



           6    and disingenuous at worst, that no one, not Councilman



           7    Davis, not Councilman Soubirous, nor it must be said,



           8    Mr. Hunter, nor any one of the 21 members of the public



           9    that made submissions on the record on July 22nd, 2014,



          10    ever availed themselves to the legal benefits provided



          11    under the Brown Act in section 54960, et cetera.



          12              They are interested persons, and -- and as



          13    interested persons, they could have invoked the



          14    available remedy under the Brown Act.  No remedy under



          15    54960 is costly except for time, paper, and postage.



          16    In fact, in 54960.5, there is provision for cost



          17    recovery of legal fees and expenses by people alleging



          18    a Brown Act violation, and that no one, including the



          19    district attorney, who I think one may presume is an



          20    interested person under the Brown Act and a reader of



          21    the Press Enterprise, sought relief as provided by the



          22    Brown Act, indicates to me that there may be no there,



          23    there, that Mr. Soubirous and Mr. Davis joined the rest



          24    of the council in asserting their confidentiality



          25    privileges simply for me adds icing to the cake of
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           1    unlikeliness.



           2              So there's a questionable standing to



           3    adjudicate Brown Act violations, the impending



           4    litigation exemption, and the lack of the district



           5    attorney, Mr. Davis, Mr. Soubirous, Mr. Hunter, or any



           6    member of the public seeking relief as prescribed by



           7    the Brown Act leads me to the conclusions that no Brown



           8    Act violations took place to the best of my nonlegal



           9    discernment.  And that if a Brown Act violation took



          10    place, this board, operating under the council



          11    resolution, is not sufficiently structured to



          12    adjudicate that question.



          13              So that leaves me with the language of



          14    council resolution 224612(d).  Now the issue becomes



          15    one of aspiration and trust.  Neither of these seem



          16    like standards that lend themselves to the cannon of



          17    proof that's provided -- that's demanded by



          18    quasi-judicial, somewhat adversarial, and sort of legal



          19    format.



          20              I can ask councilmen questions under oath of



          21    what they aspire to do or be in relationship to the



          22    events in question, but their answers require faith on



          23    my part.  Do I believe them, yes or no.  Do I trust



          24    them, yes or no.  Here I believe Mr. Hunter and I have



          25    fundamentally different world views.  I'm inclined to
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           1    believe councilmembers until demonstrated otherwise,



           2    it's called presumed innocence.



           3              I've formed an impression in this proceeding



           4    today that Mr. Hunter doesn't believe councilmembers



           5    and requires proof of veracity.  I may be wrong, but



           6    that's my impression.  As to the issue of trust, we



           7    can, I think, all agree that the issue -- that the --



           8    the events of July 22, 2014, were awkward and messy.



           9    We can agree that everyone present on this dais that



          10    night said things that they now might wish they could



          11    recalibrate.



          12              But did these actions, in and of themselves,



          13    foster mistrust?  And I'm sorry, but not in my opinion.



          14    I was present that night.  And in fact, if one redacts



          15    the name calling from the documents, I think there's a



          16    reasonable narrative available that suggests the city



          17    council had a robust, if heated, discussion on



          18    understanding its powers, limits, roles, and abilities



          19    to act.  I'm not sure these electeds liked each other



          20    that night.  As a citizen of the city, I don't care.  I



          21    care that they make good decisions.



          22              And I think at -- at the end of the process,



          23    no action was, in fact, taken, thereby again begging



          24    the question of what kind of specific relief invoking



          25    the Brown Act might actually supply.  If anything, in
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           1    my opinion, the outcomes of July 22nd serve to



           2    underscore vigorous disagreement.  Disagreements and



           3    dissent ultimately, I think, are good for democracy.



           4              Questionable standing to adjudicate



           5    violations of the law, complete and across the board,



           6    unwillingness from anyone to pursue the remedies



           7    contained within the Brown Act; the elasticity --



           8    elasticity inherent in governmental claims of impending



           9    litigation; the inappropriateness of a quasi-judicial



          10    body to discern malice over aspiration; and a



          11    recognition that trust seems always to be in the eye of



          12    the -- of the beholder would lead me to move that this



          13    hearing panel of the Board of Ethics find that



          14    Councilman Gardner did not violate section (2)(d) of



          15    resolution 22461.



          16              CHAIRMAN HOUSE:  We have a motion on the



          17    table.



          18              MEMBER TUCKER:  I will second that motion.



          19              CHAIRMAN HOUSE:  We have a second to that



          20    motion.



          21              MEMBER NELSON:  He didn't make a motion.



          22              MEMBER TUCKER:  There was a motion.



          23              CHAIRMAN HOUSE:  Yes, he's made a motion.



          24              MEMBER TUCKER:  So you can just --



          25              CHAIRMAN HOUSE:  So --



                                                                     132























           1              MEMBER NELSON:  Oh, I (indiscernible).



           2              CHAIRMAN HOUSE:  So discussion on the motion,



           3    please.



           4              And, Keith.



           5              MEMBER NELSON:  Well, to my esteemed



           6    colleague, I think we disagree, and that we're going to



           7    come to the same conclusion on many things.  First of



           8    all, I just personally disagree.  I think there was a



           9    Brown Act violation, though I'm not an attorney either



          10    or a expert; however, I think the statute of



          11    limitations expired and the city council tried the



          12    appropriate remedy, as I understand the Brown Act from



          13    the various commissions and boards I am -- I'm on, is



          14    that when you find a violation, you take the next



          15    opportunity to correct the violation, which is what



          16    seemed to have occurred, quite ugly -- uglily, using a



          17    Trumpism, on July 22nd.



          18              I think -- there's a lot of stuff I don't



          19    like about it, that the city manager's budget was used



          20    to pay for an investigation of his own complaint,



          21    however, that's not listed directly in Mr. Hunter's



          22    complaint.  It's just my personal opinion.



          23              I guess my only hope would be in -- in -- in



          24    reading that, that this city council move forward



          25    from -- from what was quite a series of events that
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           1    were something that weren't in the best light of -- for



           2    the city.  The question of trust and distrust really



           3    seem -- I -- I struggle with, because there's always



           4    something the city council is going to do that I can



           5    find quite a few members of the city that are going to



           6    go, I don't trust that or I don't like it.  It's part



           7    of your job, regrettably.



           8              So did the events cause some distrust?  Well,



           9    just the public comments made that night say it did.



          10    Did it overall, I guess I can't answer that.  So that's



          11    just kind of my opinion on it.



          12              CHAIRMAN HOUSE:  Thank you, Keith.



          13              Gloria.



          14              MEMBER HUERTA:  Well, I -- I do believe there



          15    was no violation of the Brown Act.  I am not a legal



          16    expert.  I have had years of experience as a county



          17    employee, being responsible for ensuring that the



          18    people I served, that we did not violate the Brown Act.



          19    So I -- I don't find a violation.  I do think that it



          20    created a great deal of angst and a great deal of



          21    discomfort among many people, not just city



          22    councilmembers.



          23              I think that this raises the issue of whether



          24    or not the city council, human resources, should take a



          25    look at what would we do tomorrow if a similar



                                                                     134























           1    complaint were filed.  And maybe it's time to define a



           2    process so that we all can say that something is fair



           3    and equitable and as much as possible under the law is



           4    transparent.  There are many things involving employees



           5    that cannot be shared openly, cannot be shared as part



           6    of a hearing, but I think that as much as possible, we



           7    need to address that so that the community feels



           8    comfortable if something like this ever happens again,



           9    that we have a process that doesn't seem to scapegoat



          10    any one individual or cause someone to feel like their



          11    rights were violated.



          12              And if there's anything I would have to say



          13    it would be to recommend that city council do address



          14    that and -- and see if this is something that could



          15    be -- could be -- occur in the future as a new process



          16    or policy.



          17              CHAIRMAN HOUSE:  All right, thank you.



          18              Keith.



          19              MEMBER NELSON:  One thing I forgot.  In part



          20    of the testimony from Councilman Gardner, there was a



          21    comment that the city council had reservations about



          22    going through human relations because they came under



          23    the city manager.  I happened to sit as chairman of a



          24    rather large agency, and -- and what I would have said



          25    to -- what I would have thought exactly at that time is
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           1    definitely we have the wrong city manager, because the



           2    city manager should have been mature enough never to



           3    take repercussions and there should never have been any



           4    fear of that.



           5              Irrespective, that's not part of the



           6    complaint.  That's just something I wanted to -- to



           7    say.



           8              CHAIRMAN HOUSE:  Thank you.



           9              Anybody else?  Wendel?



          10              MEMBER TUCKER:  Well, I concur with Jeff's



          11    statement.  I particularly appreciate the fact that he



          12    detailed each of the items and that -- and Gloria's



          13    statement also relative to the violation of the Brown



          14    Act.  And -- and as -- as I have previously stated, I



          15    -- I feel that -- that there was no violation of the



          16    Brown Act.  And because of the -- because of the



          17    clauses relative to litigation, the -- the clauses in



          18    there that are very specific to only the final actions



          19    that need to be reported out, again, as Gloria has,



          20    I -- I also have participated with agencies relative to



          21    the Brown Act and decisions were made that -- that we



          22    didn't report out until the final decision.



          23              So -- so we're not making a judgment on the



          24    Brown Act per se except that Jason has made that the --



          25    the integral part of his testimony.  So -- so it forces
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           1    us then to -- to -- to make judgments or -- or to think



           2    about the ramifications of the Brown Act.



           3              So as I stated previously in another, but



           4    must be restated in each -- each case, the -- I feel



           5    that -- that the city council, and therefore -- and



           6    therefore each of the individual members that



           7    participated in that process, did so in good conscience



           8    under the direction and guidance of legal counsel and



           9    that the way -- the appropriate report out is left to



          10    the city manager to do such on behalf of the city



          11    council, I believe that they acted in -- in good faith.



          12              On the issue of violation of the -- of -- of



          13    the Code of Ethics, to me the preponderance of -- of



          14    evidence that must be -- must be dealt with or proven



          15    is the aspiration aspect.  And -- and I think -- I



          16    think the word you have to look at is conspire as -- as



          17    it goes along with aspire.  Did they willingly conspire



          18    to violate the -- the -- the trust?



          19              And -- and one of my -- one of my colleagues



          20    here has already used a word that the transparency.



          21    And -- and I believe, Jeff, you asked Councilman



          22    Gardner, did -- did he feel that they in any way



          23    violated transparency.  My -- my opinion is that, no,



          24    that they did -- they did not wilfully conspire to



          25    violate the trust of the people.
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           1              We had a -- we had a very difficult political



           2    environment in -- in that particular era of our -- of



           3    our history.  We also had a circumstance that had no



           4    previous history, therefore a process had to be



           5    created.  There was -- and -- and I -- and an example



           6    that came to my mind today as we were -- as we were



           7    talking, this panel came about because of -- of -- of



           8    previous situations.  A commission was put together to



           9    study at length what to do with Code of Ethics



          10    violations in -- in the future.  The city council then



          11    created the -- the overall Board of Ethics and -- and



          12    this panel process.



          13              So my point on that I'm trying to make --



          14    trying to make is, the city council was the only body



          15    that could go through the process of figuring out how



          16    are we going to deal with a violation, a work -- a work



          17    violation, a labor violation, how are we going to deal



          18    with a labor violation filed by one of our colleagues



          19    against the -- the employee of the council.



          20              And I have no problem at all understanding



          21    why.  And I don't think that -- that regardless of



          22    personalities, I don't believe that the city manager



          23    has -- has the -- the authority to -- to make decisions



          24    relative to his claim and -- and others that are



          25    claiming that.  It only can be done by their
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           1    supervisors.  And the city council is their



           2    supervisors.



           3              So with all of that lengthy statement made, I



           4    support the motion.



           5              CHAIRMAN HOUSE:  All right, thank you, sir.



           6              That leaves me to speak, and I don't really



           7    think there's too much I could say here that hasn't



           8    already been very eloquently said by smarter people



           9    than me sitting on this panel.  So with that, I'm going



          10    to ask the clerk to read the motion so that we can get



          11    a vote here.



          12              COLLEEN NICOL:  Motion made by Member Wright,



          13    seconded by Member Tucker to find that Councilmember



          14    Gardener did not violate the Code of Ethics.



          15              CHAIRMAN HOUSE:  Thank you.



          16              So a vote of yes is to vote that the code was



          17    not violated.  A vote of no is that it was violated.



          18    Please vote.  The vote is unanimous that the code was



          19    not violated.  Thank you very much.  And with that,



          20    this hearing is adjourned.



          21                             - - -



          22    (Whereupon, the proceeding was concluded at 04:24 p.m.)



          23                             - - -



          24
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