Prepared and provided by: Councilmember Melendrez

EXHIBIT 1



From: Bailey, Rusty

Sent: Wednesday, February 7, 2018 11:35 AM

To: Craig Marshall (cmarshall@tclaw.net) .
Subject: FW: [External] memo re scope of mayor's veto
Attachments: 20171213100039.cleaned.pdf

This is the anti-opinion.

RIVERSIDE PRIDE!!!

Rusty Bailey
Mayor

City of Riverside
(951)826-5551 office
(951)801-8439 cell

From: Geuss, Gary

Sent: Tuesday, February 06, 2018 11:00 AM

To: Gardner, Mike <MGardner@riversideca.gov>; Melendrez, Andy <ASMelendrez@riversideca.gov>; Soubirous, Mike
<msoubirous@riversideca.gov>; Conder, Chuck <CConder@riversideca.gov>; MacArthur, Chris
<CMacArthur@riversideca.gov>; Perry, Jim <JPerry@riversideca.gov>; Adams, Steven <SAdams@riversideca.gov>

Cc: Bailey, Rusty <RBailey@riversideca.gov>; Nicol, Colleen <CNicol@riversideca.gov>; Russo, John A.
<jrusso@riversideca.gov>

Subject: FW: [External] memo re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the scope of the Mayor’s veto and whether it applies to
the contract of the City Manager. | was first contacted with this question early December by the Mayor “confirming”
that he had the power to veto a charter officer’s contract. |told him at that time that the Charter states in Sections 600
and 700 the Charter Officers serve at the pleasure of the City Council (no mention of the Mayor.) Furthermore, the veto
provisions of the Mayor are located in Sec. 413 Adoptions of ordinances and resolutions and not in general duties of the
Mavyor.

The Mayor adamantly disagreed with this interpretation of the Charter so, in an abundance of caution, and in an
attempt to ease discord, | asked Michael Colantuono to review our Charter and all recent revisions and legislative history
and provide me with an opinion. That four page opinion is attached.

The bottom line is that my opinion, supported by Colantuono’s similar opinion, is that the Mayor does not have the

authority under the Charter to veto employment contracts for the Charter Officers. Rather, it is the Council and only the
Council that has the authority to hire, fire, and approve or disapprove employment contracts for Charter Officers.

Gary

From: Michael G. Colantuono [mailto:mcolantuocno@chwlaw.us]
Sent: Wednesday, December 13, 2017 10:14 AM




To: Geuss, Gary <GGeuss@riversideca.gov>
Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of Riverside's Security Gateway.
Click here if the original attachments are required {(justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST IN APPELLATE LAW

THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION
Colantuono, Highsmith & Whatley, PC

420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 Fax 530-432-7356
mcolantuono@chwlaw.us www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are not
the intended recipient, please contact the sender and delete all copies.



COLANTUONO
790 E. Colorado Boulevard, Suite 850 : ‘ Michael G. Colantuono
wEmellie ' HIGHSMITH — hmmshi
Fax (218) 542-5710
WHATLEY,PC

MEMORANDUM
TO: Gary Geuss
Riverside City Attorney
FROM: Michael G. Colantuono, Egq. DATE: December 11, 2017

Lindsey F. Zwicker, Esq.

RE: Mayor’s Authority to Exerctse'Veto Power over City Manager’s
Amended Employment Contract

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked; we write to opine on the scope of the Mayor’s veto power: May he
veto a decision of the City Council to renew and amend the employment contract of a
charter officer (City Manager, City Attorney, City Clerk)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decisions regarding all aspects of
the employment of a charter officer fall within the province of the Council’s — and not
Mayor’s — authority. Although section 413 of the Charter empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power to reach employment
actions as to charter officers contradicts the apparent intent of Sections 600 and 700.

CONFIDENTIAL

THIS MATERIAL IS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
ATTORNEY WORK PRODUCT DOCTRINE. DO NOT DISCLOSE.
BO NOT FILE WITH PUBLICLY ACCESSIBLE RECORDS.
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| CONFIDENTIAL

Gary Geuss
Riverside City Attorney
December 11, 2017
Page 2
DiscuUssiON
I. THE CiITY CHARTER ESTABLISHES CITY COUNCIL’S AUTHORITY TO APPOINT

CERTAIN CHARTER OFFICERS

Section 600 of the City Charter provides that the process for selecting a City
Manager shall be determined by the City Council. The City Manager is appointed by a
majority Council vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: “In addition to the City Manager, there shall be a
City Attorney and a City Clerk who shall be appointed by and serve at the pleasure of
the City Council.”

i, THE MAYOR HAS VETO POWER OVER CERTAIN FORMAL ACTIONS OF THE CITY
COUNCIL

Section 413 of the Charter provides, in relevant part:

At any time before the adjournment of a meeting, the Mayor may, by public
declaration spread upon the minutes of the meeting, veto any formal action
taken by vote of the City Council including any ordinance or resohuition,
except an emergency ordinance, the annual budget or an ordinance
proposed by initiative petition.

This provision appears in “Article IV. City Council and Mayor” and is entitled
“Adoption of ordinances and resolutions.” By its terms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the annual budget, and initiatives.

It can be argued that section 413 empowers the Mayor to veto Council actions
regarding the employment of Charter officers other than decisions to hire, terminate or
extend their tenure. Sections 600 and 700 state only that charter officers are to be
appointed by and “serve at the pleasure of the City Council.” Section 413 is not expressly
limited to legislative acts but reaches “any formation action taken by vote of the City
Council.” Even, if the location of the Mayor’s veto power in a section entitled “Adoption
of ordinances and resolutions” were understood to limit it to legislative matters — as is

CONFIDENTIAL

THIS MATERIAL 1S SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
ATTORNEY WORK PRODUCT DOCTRINE. DO NOT DISCLOSE,
DO NOT FILE WITH PUBLICLY ACCESSIBLE RECORDS.
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] CONFIDENTIAL

Gary Geuss

Riverside City Attorney
December 11, 2017
Page 3

a common limit to veto powers (Cf. U.S. Const., art. I, § 7; Cal. Const., art. IV, § 10) — case
law treats contracting decisions as legislative in character.

An award of a contract by a public agency, and all acts leading to the award, are
legislative. (E.g., Mike Moore’s 24-hour Towing v. City of San Diego (1996) 45 Cal. App.4th
1294, 1303 (“Mike Moore”).) Generally, a legislative act is any that establishes a policy or
procedure to be applied to future cases. (Strumsky v. San Diego County Employees
Retirement Ass'n (1974) 11 Cal.3d 28, 34, fn. 2.) A decision requiring a legislative body to
_ exercise discretion is a legislative act and is deferentially reviewed by courts. (Mike Moore,
supra, 45 Cal. App.4th at p. 1303.) Contracting by a governmental entity “necessarily
requires an exercise of discretion guided by considerations of the public welfare.” (Joint
Council of Interns & Residents v. Board of Supervisors (1989) 210 Cal.App.3d 1202, 1211.) The
City Council’s approval of an employment contract for a charter officer, as well as
decisions regarding its financial terms, amount to legislation.

However, for the reasons stated below, we conclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, terminate, or compensate a charter officer, including an action regarding an
employment or re-employment contract.

N SERVICE “AT THE PLEASURE OF THE CITY COUNCIL” IS INCONSISTENT WITH
VETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for a charter officer, that officer would have an
obvious incentive to take direction from the Mayor and to seek his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with one another on something
so vital as the chain of authority in City administration. If they did, we would expect
them to do so expressly and not merely by implication. Accordingly, we conclude the
statements that charter officers “serve at the pleasure of the City Council” preclude the
exercise of the Mayor’s veto as to contracts and other employment decisions affecting the
three charter officers.

CONFIDENTIAL
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| CONFIDENTIAL 1

Gary Geuss

Riverside City Attorney
December 11, 2017
Page 4

Furthermore, Section 413 excludes from the Mayor’s veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employment
contracts amount to the appropriation of funds — the creation of spending authority —
and are thus comparable to the budget and outside the reach of the veto power for that
reason, t0o.

Finally, our conclusion draws strength from the contrast between Charter sections
600 and 700, on the one hand, and section 802, on the other. Section 802 establishes
appointment authority for boards and commissions: “The members of each such board
or commission shall serve at the pleasure of the Mayor and City Council and shall be
nominated and appointed by the Mayor and City Council from the qualified electors of
the City ... .” Inclusion of the Mayor in the authority to appoint members of boards and
commissions contrasts with exclusive Council control over the appointment and removal
of charter officers. This suggests the Mayor was intentionally excluded from those
decisions.

Accordingly, we conclude the power to appoint and set the terms of employment
for these positions therefore lies exclusively with the City Council and is not subject to
‘the Mayor’s veto. '

CONCLUSION

Although the Mayor has veto power over formal legislative actions of the Council,
we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you for the opportunity assist in this matter. If we can be of further
assistance, please contact either of us.

CONFIDENTIAL

THIS MATERIAL IS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
ATTORNEY WORK PRODUCT DOCTRINE. DO NOT DISCLOSE.
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EXHIBIT 2



From: Bailey, Rusty

Sent: Thursday, February 8, 2018 3:52 PM

To: peter.boyd@sbcglobal.net "x

Subject: Fwd: [External] memo re scope of mayor's veto

Attachments: ~ 20171213100039.cleaned.pdf; ATTO0001.htm
N )

RIVERSIDE Humble. - 7

eSS
Rusty Bailey
Mayor

City of Riverside
(951)826-5551 office
(951)801-8439 cell

Begin forwarded message:

From: "Geuss, Gary" <GGeuss@riversideca.gov>

Date: February 6, 2018 at 10:59:57 AM PST

To: "Gardner, Mike" <MGardner@riversideca.gov>, "Melendrez, Andy" <ASMelendrez@riversideca.gov>,
"Soubirous, Mike" <msoubirous@riversideca.gov>, "Conder, Chuck" <CConder@riversideca.gov>, "MacArthur,
Chris" <CMacArthur@riversideca.gov>, "Perry, Jim" <JPerry@riversideca.gov>, "Adams, Steven”
<SAdams@riversideca.gov>

Cc: "Bailey, Rusty" <RBailey@riversideca.gov>, "Nicol, Colleen" <CNicol@riversideca.gov>, "Russo, John A."
<jrusso@riversideca.gov>

Subject: FW: [External] memao re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the scope of the Mayor’s veto and
whether it applies to the contract of the City Manager. | was first contacted with this question early
December by the Mayor “confirming” that he had the power to veto a charter officer’s contract. | told
him at that time that the Charter states in Sections 600 and 700 the Charter Officers serve at the
pleasure of the City Council (no mention of the Mayor.) Furthermore, the veto provisions of the Mayor
are located in Sec. 413 Adoptions of ordinances and resolutions and not in general duties of the Mayor.

The Mayor adamantly disagreed with this interpretation of the Charter so, in an abundance of caution,
and in an attempt to ease discord, | asked Michael Colantuono to review our Charter and all recent
revisions and legislative history and provide me with an opinion. That four page opinion is attached.

The bottom line is that my opinion, supported by Colantuono’s similar opinion, is that the Mayor does
not have the authority under the Charter to veto employment contracts for the Charter

Officers. Rather, it is the Council and only the Council that has the authority to hire, fire, and approve or
disapprove employment contracts for Charter Officers.

Gary



From: Michael G. Colantuono [mailto:mcolantuono@chwlaw.us]
Sent: Wednesday, December 13, 2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.gov>

Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of Riverside's Security Gateway.
Click here if the original attachments are required (justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST IN APPELLATE LAW

THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION
Colantuono, Highsmith & Whatley, PC

420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 | Fax 530-432-7356
mcolantuono@chwlaw.us ' www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



COLANTUONO
790 L. Colorado Boulevard, Suite 850 : » Michael G. Colantuono
SN HIGHSMITH — ehhmsihi
Fax (218} 542-5710
WHATLEY,PC

MEMORANDUM
TO: Gary Geuss
Riverside City Attorney
FROM: Michael G. Colantuono, Egq. DATE: December 11, 2017

Lindsey F. Zwicker, Esq.

RE: Mayor’s Authority to Exerctse Veto Power over City Manager’s
Amended Employment Contract

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked, we write to opine on the scope of the Mayor’s veto power: May he
veto a decision of the City Council to renew and amend the employment contract of a
charter officer (City Manager, City Attorney, City Clerk)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decisions regarding all aspects of
the employment of a charter officer fall within the province of the Council’s — and not
Mayor’s — authority. Although section 413 of the Charter empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power to reach employment
actions as to charter officers contradicts the apparent intent of Sections 600 and 700.

CONFIDENTIAL

THIS MATERIAL IS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
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| CONFIDENTIAL

Gary Geuss
Riverside City Attorney
December 11, 2017
Page2
DISCUSSION
I. THE CiTY CHARTER ESTABLISHES CITY COUNCIL’S AUTHORITY TO APPOINT

CERTAIN CHARTER OFFICERS

Section 600 of the City Charter provides that the process for selecting a City
Manager shall be determined by the City Council. The City Manager is appointed by a
majority Council vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: “In addition to the City Manager, there shall be a
City Attorney and a City Clerk who shall be appointed by and serve at the pleasure of
the City Council.”

1. THE MAYOR HAS VETO POWER OVER CERTAIN FORMAL ACTIONS OF THE CITY
COUNCIL

‘Section 413 of the Charter provides, in relevant part:

Atany time before the adjournment of a meeting, the Mayor may, by public
declaration spread upon the minutes of the meeting, veto any formal action
taken by vote of the City Council including any ordinance or resolution,
except an emergency ordinance, the annual budget or an ordinance
proposed by initiative petition.

This provision appears in “Article IV. City Council and Mayor” and is entitled
“Adoption of ordinances and resolutions.” By its terms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the annual budget, and initiatives.

It can be argued that section 413 empowers the Mayor to veto Council actions
regarding the employment of Charter officers other than decisions to hire, terminate or
extend their tenure. Sections 600 and 700 state only that charter officers are to be
appointed by and “serve at the pleasure of the City Council.” Section 413 is not expressly
limited to legislative acts but reaches “any formation action taken by vote of the City
Council.” Even, if the location of the Mayor’s veto power in a section entitled “Adoption
of ordinances and resolutions” were understood to limit it to legislative matters — as is
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| CONFIDENTIAL

Gary Geuss

Riverside City Attorney
December 11, 2017
Page 3

a common limit to veto powers (Cf. U.S. Const., art. ], § 7; Cal. Const., art. IV, § 10) — case
law treats contracting decisions as legislative in character.

An award of a contract by a public agency, and all acts leading to the award, are
legislative. (E.g., Mike Moore’s 24-hour Towing v. City of San Diego (1996) 45 Cal.App.4th
1294, 1303 (“Mike Moore”).) Generally, a legislative act is any that establishes a policy or
procedure to be applied to future cases. (Strumsky v. San Diego County Employees
Retirement Ass'n (1974) 11 Cal.3d 28, 34, fn. 2.) A decision requiring a legislative body to
exercise discretion is a legislative act and is deferentially reviewed by courts. (Mike Moore,
supra, 45 Cal. App.4th at p. 1303.) Contracting by a governmental entity “necessarily
requires an exercise of discretion guided by considerations of the public welfare.” (Joint
Council of Interns & Residents v. Board of Supervisors (1989) 210 Cal. App.3d 1202, 1211.) The
City Council’s approval of an employment contract for a charter officer, as well as
decisions regarding its financial terms, amount to legislation.

However, for the reasons stated below, we conclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, terminate, or compensate a charter officer, including an action regardmg an
employment or re-employment contract.

HI. SERVICE “AT THE PLEASURE OF THE CITY COUNCIL” IS INCONSISTENT WITH
YETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for a charter officer, that officer would have an
obvious incentive to take direction from the Mayor and to seek his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with one another on something
so vital as the chain of authority in City administration. If they did, we would expect
them to do so expressly and not merely by implication. Accordingly, we conclude the
statements that charter officers “serve at the pleasure of the City Council” preclude the
exercise of the Mayor’s veto as to contracts and other employment decisions affecting the
three charter officers.

CONFIDENTIAL

THIS MATERIAL IS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
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| CONFIDENTIAL

Gary Geuss

Riverside City Attorney
December 11, 2017
Page 4

Furthermore, Section 413 excludes from the Mayor’s veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employment
contracts amount to the appropriation of funds — the creation of spending authority —
and are thus comparable to the budget and outside the reach of the veto power for that
reason, too.

Finally, our conclusion draws strength from the contrast between Charter sections
600 and 700, on the one hand, and section 802, on the other. Section 802 establishes
appointment authority for boards and commissions: “The members of each such board
or commission shall serve at the pleasure of the Mayor and City Council and shall be
nominated and appointed by the Mayor and City Council from the qualified electors of
the City ... .” Inclusion of the Mayor in the authority to appoint members of boards and
commissions contrasts with exclusive Council control over the appointment and removal
of charter officers. This suggests the Mayor was intentionally excluded from those
decisions.

Accordingly, we conclude the power to appoint and set the terms of employment
for these positions therefore lies exclusively with the City Council and is not subject to
‘the Mayor’s veto. '

CONCLUSION

Although the Mayor has veto power over formal legislative actions of the Council,
we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you for the opportunity assist in this matter. If we can be of further
assistance, please contact either of us.

CONFIDENTIAL

THIS MATERIAL IS SUBJECT TO THE ATTORNEY-CLIENT PRIVILEGE AND/OR THE
ATTORNEY WORK PRODUCT DOCTRINE. DO NOT DISCLOSE.
DO NOT FILE WITH PUBLICLY ACCESSIBLE RECORDS.
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EXHIBIT 3



s

From: Bailey, Rusty \‘\\
Sent: Thursday, February 8, 2018 3:52 PM
To: Rusty

Subject: Fwd: [External] memo re scope of mayor's veto
Attachments: 20171213100039.cleaned.pdf; ATT00001.htm

RIVERSIDE Humble.

Rusty Bailey

Mayor

City of Riverside
(951)826-5551 office
{951)801-8439 cell

Begin forwarded message:

From: "Geuss, Gary" <GGeuss@riversideca.gov>

Date: February 6, 2018 at 10:59:57 AM PST

To: "Gardner, Mike" <MGardner@riversideca.gov>, "Melendrez, Andy" <ASMelendrez@riversideca.gov>,
"Soubirous, Mike" <msoubirous@riversideca.gov>, "Conder, Chuck” <CConder@riversideca.gov>, "MacArthur,
Chris" <CMacArthur@riversideca.gov>, "Perry, Jim" <JPerrv@riversideca.govs, "Adams, Steven"
<SAdams@riversideca.gov>

Cc: "Bailey, Rusty" <RBailey@riversideca.gov>, "Nicol, Colleen" <CNicol@riversideca.gov>, "Russo, John A."
<jrusso@riversideca.gov> ’

Subject: FW: [Externall memo re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the scope of the Mayor’s veto and
whether it applies to the contract of the City Manager. | was first contacted with this question early
December by the Mayor “confirming” that he had the power to veto a charter officer’s contract. | told
him at that time that the Charter states in Sections 600 and 700 the Charter Officers serve at the
pleasure of the City Council (no mention of the Mayor.) Furthermore, the veto provisions of the Mayor
are located in Sec. 413 Adoptions of ordinances and resolutions and not in general duties of the Mayor.

The Mayor adamantly disagreed with this interpretation of the Charter so, in an abundance of caution,
and in an attempt to ease discord, | asked Michael Colantuono to review our Charter and all recent
revisions and legislative history and provide me with an opinion. That four page opinion is attached.

The bottom line is that my opinion, supported by Colantuono’s similar opinion, is that the Mayor does
not have the authority under the Charter to veto employment contracts for the Charter

Officers. Rather, it is the Council and only the Council that has the authority to hire, fire, and approve or
disapprove employment contracts for Charter Officers.

Gary



From: Michael G. Colantuono [mailto:mcolantuono@chwlaw.us]
Sent: Wednesday, December 13, 2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.gov>

Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of Riverside's Security Gateway.
Click here if the original attachments are required (justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST IN APPELLATE LAW

THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION
Colantuono, Highsmith & Whatley, PC

420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 Fax 530-432-7356
mcolantuono@chwlaw.us ; www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



COLANTUONO
790 L. Colorado Boulevard, Suite 850 . Michael G. Colantuono
Vmawss”  HIGHSMITH  vekmeshis
Fax (218) 542-5710
WHATLEY,PC

MEMORANDUM
TO: Gary Geuss
Riverside City Attorney
\
FROM: Michael G. Colantuono, Egq. DATE: December 11, 2017

Lindsey F. Zwicker, Esq.

RE: Mayor’s Authority to Exercise Veto Power over City Manager’s
Amended Employment Contract

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked, we write to opine on the scope of the Mayor’s veto power: May he
veto a decision of the City Council to renew and amend the employment contract of a
charter officer (City Manager, City Attorney, City Clerk)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decisions regarding all aspects of
the employment of a charter officer fall within the province of the Council’s — and not
Mayor’s — authority. Although section 413 of the Charter empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power to reach employment
actions as to charter officers contradicts the apparent intent of Sections 600 and 700.
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| CONFIDENTIAL

Gary Geuss
Riverside City Attorney
December 11, 2017
Page 2
\ DiscussiON
I. THE CITY CHARTER ESTABLISHES CITY COUNCIL’S AUTHORITY TO APPOINT

CERTAIN CHARTER OFFICERS

Section 600 of the City Charter provides that the process for selecting a City
Manager shall be determined by the City Council. The City Manager is appointed by a
majority Council vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: “In addition to the City Manager, there shall be a
City Attorney and a City Clerk who shall be appointed by and serve at the pleasure of
the City Council.”

i, THE MAYOR HAS VETO POWER OVER CERTAIN FORMAL ACTIONS OF THE CITY
CoOuUNCIL

Section 413 of the Charter provides, in relevant part:

At any time before the adjournment of a meeting, the Mayor may, by public
declaration spread upon the minutes of the meeting, veto any formal action
taken by vote of the City Council including any ordinance or resolution,
except an emergency ordinance, the annual budget or an ordinance
proposed by initiative petition.

This provision appears in “Article IV. City Council and Mayor” and is entitled
“Adoption of ordinances and resolutions.” By its terms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the annual budget, and initiatives.

It can be argued that section 413 empowers the Mayor to veto Council actions
regarding the employment of Charter officers other than decisions to hire, terminate or
extend their tenure. Sections 600 and 700 state only that charter officers are to be
appointed by and “serve at the pleasure of the City Council.” Section 413 is not expressly
limited to legislative acts but reaches “any formation action taken by vote of the City
Council.” Even, if the location of the Mayor’s veto power in a section entitled “Adoption
of ordinances and resolutions” were understood to limit it to legislative matters — as is
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Gary Geuss

Riverside City Attorney
December 11, 2017
Page 3

a common limit to veto powers (Cf. U.S. Const., art. I, § 7; Cal. Const,, art. IV, § 10} — case
law treats contracting decisions as legislative in ¢haracter.

An award of a contract by a public agency, and all acts leading to the award, are
legislative. (E.g., Mike Moore’s 24-hour Towing v. City of San Diego (1996) 45 Cal.App.4th
1294, 1303 (“Mike Moore”).) Generally, a legislative act is any that establishes a policy or
procedure to be applied to future cases. (Strumsky v. San Diego County Employees
Retirement Assn (1974) 11 Cal.3d 28, 34, fn. 2.) A decision requiring a legislative body to
exercise discretion is a legislative act and is deferentially reviewed by courts. (Mike Moore,
supra, 45 Cal.App.4th at p. 1303.) Contracting by a governmental entity “necessarily
requires an exercise of discretion guided by considerations of the public welfare.” (Joint
Council of Interns & Residents v. Board of Supervisors (1989) 210 Cal.App.3d 1202, 1211.) The
City Council’s approval of an employment contract for a charter officer, as well as
decisions regarding its financial terms, amount to legislation.

However, for the reasons stated below, we conclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, terminate, or compensate a charter officer, including an action regarding an
employment or re-employinent contract.

tl. SERVICE “AT THE PLEASURE OF THE CITY COUNCIL” IS INCONSISTENT WITH
YETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for a charter officer, that officer would have an
obvious incentive to take direction from the Mayor and to seek his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with one another on something
so vital as the chain of authority in City administration. If they did, we would expect
them to do so expressly and not merely by implication. Accordingly, we conclude the
statements that charter officers “serve at the pleasure of the City Council” preclude the
exercise of the Mayor’s veto as to contracts and other employment decisions affecting the
three charter officers.
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Furthermore, Section 413 excludes from the Mayot’s veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employment
contracts amount to the appropriation of funds — the creation of spending authority —
and are thus comparable to the budget and outside the reach of the veto power for that
reason, t0o.

Finally, our conclusion draws strength from the contrast between Charter sections
600 and 700, on the one hand, and section 802, on the other. Section 802 establishes
appointment authority for boards and commissions: “The members of each such board
or commission shall serve at the pleasure of the Mayor and City Council and shall be
nominated and appointed by the Mayor and City Council from the qualified electors of
the City ... .” Inclusion of the Mayor in the authority to appoint members of boards and
commissions contrasts with exclusive Council control over the appointment and removal
of charter officers. This suggests the Mayor was intentionally excluded from those
decisions.

Accordingly, we conclude the power to appoint and set the terms of employment
for these positions therefore lies exclusively with the City Council and is not subject to
‘the Mayor’s veto.

CONCLUSION
Although the Mayor has veto power over formal legislative actions of the Council,

we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you for the opportunity assist in this matter. If we can be of further
assistance, please contact either of us.
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From: Bailey, Rusty

Sent: Saturday, February 10, 2018 3:53 PM

To: Rusty X
Subject: Fwd: [External] memo re scope of mayor's veto
Attachments: 20171213100039.cleaned.pdf; ATTO0001.htm

RIVERSIDE Humble.

Rusty Bailey

Mayor

City of Riverside
(951)826-5551 office
(951)801-8439 cell

Begin forwarded message:

From: "Geuss, Gary" <GGeuss@riversideca.gov>

Date: February 6, 2018 at 10:59:57 AM PST

To: "Gardner, Mike" <MGardner@riversideca.gov>, "Melendrez, Andy" <ASMelendrez@riversideca.gov>,
"Soubirous, Mike" <msoubirous@riversideca.gov>, "Conder, Chuck" <CConder @riversideca.gov>, "MacArthur,
Chris" <CMacArthur@riversideca.gov>, "Perry, Jim" <JPerry@riversideca.gov>, "Adams, Steven"
<SAdams@riversideca.gov>

Cc: "Bailey, Rusty" <RBailey@riversideca.gov>, "Nicol, Colleen" <CNicol@riversideca.gov>, "Russo, John A"
<jrusso@riversideca.gov>

Subject: FW: [External] memo re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the scope of the Mayor’s veto and
whether it applies to the contract of the City Manager. | was first contacted with this question early
December by the Mayor “confirming” that he had the power to veto a charter officer’s contract. |told
him at that time that the Charter states in Sections 600 and 700 the Charter Officers serve at the
pleasure of the City Council (no mention of the Mayor.) Furthermore, the veto provisions of the Mayor
are located in Sec. 413 Adoptions of ordinances and resolutions and not in general duties of the Mayor.

The Mayor adamantly disagreed with this interpretation of the Charter so, in an abundance of caution,
and in an attempt to ease discord, | asked Michael Colantuono to review our Charter and all recent
revisions and legislative history and provide me with an opinion. That four page opinion is attached.

The bottom line is that my opinion, supported by Colantuono’s similar opinion, is that the Mayor does
not have the authority under the Charter to veto employment contracts for the Charter

Officers. Rather, it is the Council and only the Council that has the authority to hire, fire, and approve or
disapprove employment contracts for Charter Officers.

Gary



From: Michael G. Colantuono [mailto:mcolantuono@chwlaw.us]
Sent: Wednesday, December 13, 2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.gov>

Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of Riverside's Security Gateway.
Click here if the original attachments are required (justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST IN APPELLATE LAW

THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION
Colantuono, Highsmith & Whatley, PC

420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 Fax 530-432-7356
mcolantuono@chwiaw.us  www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



COLANTUONO
790 E. Colorado Boulevard, Suite 850 : v Michael G. Colantuono
Wimona® | HIGHSMITH 0 Mesmwed
Fax (2138) 542-5710
WHATLEY,PC

MEMORANDUM
TO: Gary Geuss
Riverside City Attorney
FROM: Michael G. Colantuono, Eq. DATE: December 11, 2017
Lindsey F. Zwicker, Esq.
RE: Mayor’s Authority to Exerct eto Power over City Manager’s

Amended Employment Contract

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked, we write to opine on the scope of the Mayor’s veto power: May he
veto a decision of the City Council to renew and amend the employment contract of a
charter officer (City Manager, City Attorney, City Clerk)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decisions regarding all aspects of
the employment of a charter officer fall within the province of the Council’s — and not
Mayor’s — authority. Although section 413 of the Charter empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power to reach employment
actions as to charter officers contradicts the apparent intent of Sections 600 and 700.
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DiscussiON
I. THE CiTY CHARTER ESTABLISHES CITY COUNCIL’S AUTHORITY TO APPOINT

CERTAIN CHARTER OFFICERS

Section 600 of the City Charter provides that the process for selecting a City
Manager shall be determined by the City Council. The City Manager is appointed by a
majority Council vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: “In addition to the City Manager, there shall be a
City Attorney and a City Clerk who shall be appointed by and serve at the pleasure of
the City Council.”

1. THE MAYOR HAS VETO POWER OVER CERTAIN FORMAL ACTIONS OF THE CITY
COUNCIL

Section 413 of the Charter provides, in relevant part:

At any time before the adjournment of a meeting, the Mayor may, by public
declaration spread upon the minutes of the meeting, veto any formal action
taken by vote of the City Council including any ordinance or resolution,
except an emergency ordinance, the annual budget or an ordinance
proposed by initiative petition.

This provision appears in “Article IV. City Council and Mayor” and is entitled
“Adoption of ordinances and resolutions.” By its terms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the annual budget, and initiatives.

It can be argued that section 413 empowers the Mayor to veto Council actions
regarding the employment of Charter officers other than decisions to hire, terminate or
extend their tenure. Sections 600 and 700 state only that charter officers are to be
appointed by and “serve at the pleasure of the City Council.” Section 413 is not expressly
limited to legislative acts but reaches “any formation action taken by vote of the City
Council.” Even, if the location of the Mayor’s veto power in a section entitled “ Adoption
of ordinances and resolutions” were understood to limit it to legislative matters — as is
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a common limit to veto powers (Cf. U.S. Const., art. 1, § 7; Cal. Const., art. IV, § 10) — case
law treats contracting decisions as legislative in character.

An award of a contract by a public agency, and all acts leading to the award, are
legislative. (E.g., Mike Moore's 24-hour Towing v. City of San Diego (1996) 45 Cal.App.4th
1294, 1303 (“Mike Moore”).) Generally, a legislative act is any that establishes a policy or
procedure to be applied to future cases. (Strumsky v. San Diego County Employees
Retirement Ass'n (1974) 11 Cal.3d 28, 34, fn. 2.) A decision requiring a legislative body to
exercise discretion is a legislative act and is deferentially reviewed by courts. (Mike Moore,
supra, 45 Cal. App.4th at p. 1303.) Contracting by a governmental entity “necessarily
requires an exercise of discretion guided by considerations of the public welfare.” (Joint
Council of Interns & Residents v. Board of Supervisors (1989) 210 Cal. App.3d 1202, 1211.) The
City Council’s approval of an employment contract for a charter officer, as well as
decisions regarding its financial terms, amount to legislation.

However, for the reasons stated below, we conclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, terminate, or compensate a charter officer, including an action regardmg an
employment or re-employment contract.

HI. SERVICE “AT THE PLEASURE OF THE CITY COUNCIL” IS INCONSISTENT WITH
YETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for a charter officer, that officer would have an
obvious incentive to take direction from the Mayor and to seek his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with one another on something
so vital as the chain of authority in City administration. If they did, we would expect
them to do so expressly and not merely by implication. Accordingly, we conclude the
statements that charter officers “serve at the pleasure of the City Council” preclude the
exercise of the Mayor’s veto as to contracts and other employment decisions affecting the
three charter officers.
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Furthermore, Section 413 excludes from the Mayor’s veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employment
contracts amount to the appropriation of funds — the creation of spending authority —
and are thus comparable to the budget and outside the reach of the veto power for that
reason, t0o.

Finally, our conclusion draws strength from the contrast between Charter sections
600 and 700, on the one hand, and section 802, on the other. Section 802 establishes
appointment authority for boards and commissions: “The members of each such board
or commission shall serve at the pleasure of the Mayor and City Council and shall be
nominated and appointed by the Mayor and City Council from the qualified electors of
the City ... .” Inclusion of the Mayor in the authority to appoint members of boards and
commissions contrasts with exclusive Council control over the appointment and removal
of charter officers. This suggests the Mayor was intentionally excluded from those
decisions.

Accordingly, we conclude the power to appoint and set the terms of employment
for these positions therefore lies exclusively with the City Council and is not subject to
‘the Mayor’s veto. '

CONCLUSION

Although the Mayor has veto power over formal legislative actions of the Council,
we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you for the opportunity assist in this matter. If we can be of further
assistance, please contact either of us.
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& Rusty Bailey <rustybailey9@aol.com>

From:

Sent: Monday, February 12, 2018 11:57 AM

To: Bailey, Rusty

Subject: [External] Fwd: Draft Letter to City Manager and Gity Attorney
Rusty

#iloveriverside

Begin forwarded message:

From: Craig Marshall <cmarshall @ TCLAW.net>

Date: February 12, 2018 at 09:46:38 PST

To: Rusty Bailey <rustybailey9@aol.com>

Cc: John Boyd <jboyd @TCLAW.net>, Gary Montgomery <gmontgomery@TCLAW.net>
Subject: Draft Letter to City Manager and City Attorney

Dear Rusty,

Below please find a draft letter to the city manager and city attorney per our meeting yesterday. John,
Gary and | take no pride of authorship — please feel free to make any changes you desire but we would
suggest you keep it as short and pointed as possible. This has to look like a real effort to resolve the
crisis. S

\ =
One idea we were tossing around is whether to copy all of the Councilmembers on the letter. | imagine
it wili be circulated anyway, so it probabiy is fine to copy them. Of course, this is your call.
If you have any questions, please let us know.

Dear John and Gary (put their formal names and titles)

{
Due to the current climate and what may lie ahead | wanted to reach out and offer a simple solution
to the existing situation. This situation is on a fast track that can only result in tremendous expenses
to the City and loss of valuable time that should be directed to more pressing City needs.

The way [ perceive the current situation is | have exercised lawful authority pursuant to the City
Charter and current working rules resolution. The opinion offered by the City Attorney was done after
the meeting was adjourned and the veto was entered in the record. That opinion was then validated
outside any recognized meeting and apparently not authorized by the full Council. The personnel
contract in question was then executed without proper authority granted by the Charter.

We both know our respective opinions will not be binding until either 1) a withdrawal or over-

riding of my veto or 2) final binding judgment of the appropriate court. | cannot for reasons I have
expressed withdraw my veto. The use of a veto by an elected official is not just focused on the instant
situation but is for future Mayors of our City on future issues. The reasons | have stated for this veto
were included in my statement.

I also realize that within the current situation there is a very real possibility that my veto will be over-
ridden given the present positions of the Council. If that happens this crisis is averted. | pledge that

1



given the present facts I will not seek any legal action against the City or any of the parties involved in
this issue, provided the veto is overridden. That would include any claim about the irregular manner in
which the contract was executed by the City.

John, if the veto is overridden you have lost nothing and your contract is intact. I also realize that you
would have the ability to seek legal review of the authority for my veto if the veto is sustained. But for
now, do you want the validity and enforceability of your contract to be in question under a cloud of
uncertainty?

So my offer is this. Let us avoid, at least for now any threatened or expected legal action and let the
veto stand or fail as required by the City Charter. Due process as provided for in our operating
documents should be given an opportunity to work and not frustrated by legal opinion(s) that we both
know will never be binding. It may be that ultimately whether ornot the Mayor has the authority to
veto contracts similar to the current situation may be decided by the courts, but at least for now if we
can avoid the first steps we may be able to put off that day until some time in the future when
everyone will have cooler perspectives and less personal feelings at stake.

Please let me know if you can accept this offer.

From: Rusty Bailey [mailto:rustybailey9@aol.com]

Sent: Saturday, February 10, 2018 7:37 PM

To: Craig Marshall

Subject: Fwd: [External] memo re scope of mayor's veto

Rusty
#iloveriverside

Begin forwarded message:

From: "Bailey, Rusty” <RBailey@riversideca.gov>

Date: February 10, 2018 at 15:53:27 PST

To: Rusty <rustybailey9@aol.com>

Subject: Fwd: [External] memo re scope of mayor's veto

RIVERSIDE Humble.

Rusty Bailey

Mavyor

City of Riverside
(951)826-5551 office
(951)801-8439 cell

Begin forwarded message:

From: "Geuss, Gary" <GGeuss@riversideca.gov>

Date: February 6, 2018 at 10:59:57 AM PST

To: "Gardner, Mike" <MGardner@riversideca.gov>, "Melendrez, Andy"
<ASMelendrez@riversideca.gov>, "Soubirous, Mike"
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<msoubirous@riversideca.gov>, "Conder, Chuck" <CConder@riversideca.gov>,
"MacArthur, Chris" <CMacArthur@riversideca.gov>, "Perry, Jim"
<JPerry@riversideca.gov>, "Adams, Steven" <SAdams@riversideca.gov>

Cc: "Bailey, Rusty" <RBailey@riversideca.gov>, "Nicol, Colleen"
<CNicol@riversideca.gov>, "Russo, John A." <jrusso@riversideca.gov>
Subject: FW: [External] memo re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the
scope of the Mayor’s veto and whether it applies to the contract of the
City Manager. | was first contacted with this question early December
by the Mayor “confirming” that he had the power to veto a charter
officer’s contract. 1told him at that time that the Charter states in
Sections 600 and 700 the Charter Officers serve at the pleasure of the
City Council (no mention of the Mayor.) Furthermore, the veto
provisions of the Mayor are located in Sec. 413 Adoptions of ordinances
and resolutions and not in general duties of the Mayor.

The Mayor adamantly disagreed with this interpretation of the Charter
s0, in an abundance of caution, and in an attempt to ease discord, |
asked Michael Colantuono to review our Charter and all recent revisions
and legislative history and provide me with an opinion. That four page
opinion is attached.

The bottom line is that my opinion, supported by Colantuono’s similar
opinion, is that the Mayor does not have the authority under the
Charter to veto employment contracts for the Charter Officers. Rather,
it is the Council and only the Council that has the authority to hire, fire,
and approve or disapprove employment contracts for Charter Officers.

Gary

From: Michael G. Colantuono [mailto:mcolantuono@chwlaw.us]
Sent: Wednesday, December 13,2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.gov>

Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of
Riverside's Security Gateway.
Click here if the original attachments are required (justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST IN APPELLATE LAW
THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION

Colantuono, Highsmith & Whatley, PC
420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 Fax 530-432-7356
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mcolantuono@chwlaw.us | www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney
work product for the sole use of the intended recipient. Any review, reliance or
distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and
delete all copies.
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From: Hansberger, Cheryl-Marie on behalf of Bailey, Rusty
Sent: Thursday, February 22, 2018 10:30 PM

To: Hansberger, Cheryl-Marie

Subject: FW: [External] memo re scope of mayor's veto
Attachments: 20171213100039.cleaned.pdf; ATT00001.htm

From: Bailey, Rusty

Sent: Saturday, February 10, 2018 3:53 PM

To: Rusty <rustybailey9@aol.com>

Subject: Fwd: [External] memo re scope of mayor's veto

RIVERSIDE Humble.

Rusty Bailey

Mayor

City of Riverside
(951)826-5551 office
(951)801-8439 cell

Begin forwarded message:

From: "Geuss, Gary" <GGeuss@riversideca.gov>

Date: February 6, 2018 at 10:59:57 AM PST

To: "Gardner, Mike" <MGardner@riversideca.gov>, "Melendrez, Andy" <ASMelendrez@riversideca.gov>,
"Soubirous, Mike" <msoubirous@riversideca.gov>, "Conder, Chuck" <CConder@riversideca.gov>, "MacArthur,
Chris" <CMacArthur@riversideca.gov>, "Perry, Jim" <JPerry@riversideca.gov>, "Adams, Steven"
<SAdams@riversideca.gov>

Cc: "Bailey, Rusty" <RBaijley@riversideca.gov>, "Nicol, Colleen" <CNicol@riversideca.gov>, "Russo, John A."
<jrusso@riversideca.gov>

Subject: FW: [External] memo re scope of mayor's veto

Councilmembers,

In the last week, two of you have approached me with regard to the scope of the Mayor’s veto and
whether it applies to the contract of the City Manager. | was first contacted with this question early
December by the Mayor “confirming” that he had the power to veto a charter officer’s contract. 1 told
him at that time that the Charter states in Sections 600 and 700 the Charter Officers serve at the
pleasure of the City Council (no mention of the Mayor.) Furthermore, the veto provisions of the Mayor
are located in Sec. 413 Adoptions of ordinances and resolutions and not in general duties of the Mayor.

The Mayor adamantly disagreed with this interpretation of the Charter so, in an abundance of caution,
and in an attempt to ease discord, | asked Michael Colantuono to review our Charter and all recent
revisions and legislative history and provide me with an opinion. That four page opinion is attached.



The bottom line is that my opinion, supported by Colantuono’s similar opinion, is that the Mayor does
not have the authority under the Charter to veto employment contracts for the Charter

Officers. Rather, it is the Council and only the Council that has the authority to hire, fire, and approve or
disapprove employment contracts for Charter Officers.

Gary

From: Michael G. Colantuono [mailto:mcolantuono@chwlaw.us]
Sent: Wednesday, December 13, 2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.gov>

Subject: [External] memo re scope of mayor's veto

This email's attachments were cleaned of potential threats by The City of Riverside's Security Gateway.
Click here if the original attachments are required (justification needed).

As you asked.

Michael G. Colantuono

CERTIFIED SPECIALIST iIN APPELLATE LAW

THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPECIALIZATION
Colantuono, Highsmith & Whatley, PC

420 Sierra College Drive, Suite 140 | Grass Valley, CA 95945-5091
Direct 530-432-7357 Main 530-432-7357 Fax 530-432-7356
mcolantuono@chwlaw.us , www.chwlaw.us

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of
the intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



| COLANTUONO
790 L. Colorado Boulevard, Suite 850 . ‘ Michael G. Colantuono
Nemanuat | HIGHSMITH —  veimesli
Fax (218) 542-5710 ‘
WHATLEY,PC

MEMORANDUM
TO: Gary Geuss
Riverside City Attorney
FROM: Michael G. Colantuono, Egq. DATE: December 11, 2017

Lindsey F. Zwicker, Esq.

RE: Mayor’s Authority to Exercise”Veto Power over City Manager’s
Amended Employment Contract

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked,lwe write to opine on the scope of the Mayor’s veto power: May he
veto a decision of the City Council to renew and amend the employment contract of a
charter officer (City Manager, City Attorney, City Clerk)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decisions regarding all aspects of
the employment of a charter officer fall within the province of the Council’s — and not
Mayor’s — authority. Although section 413 of the Charter empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power to reach employment
actions as to charter officers contradicts the apparent intent of Sections 600 and 700.
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Page 2
DISCUSSION
i. THE CiTY CHARTER ESTABLISHES CITY COUNCIL’S AUTHORITY TO APPOINT

CERTAIN CHARTER OFFICERS

Section 600 of the City Charter provides that the process for selecting a City
Manager shall be determined by the City Council. The City Manager is appointed by a
majority Council vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: “In addition to the City Manager, there shall be a
City Attorney and a City Clerk who shall be appointed by and serve at the pleasure of
the City Council.”

i, THE MAYOR HAS VETO POWER OVER CERTAIN FORMAL ACTIONS OF THE CITY
COUNCIL

Section 413 of the Charter provides, in relevant part:

At any time before the adjournment of a meeting, the Mayor may, by public
declaration spread upon the minutes of the meeting, veto any formal action
taken by vote of the City Council including any ordinance or resolution,
except an emergency ordinance, the annual budget or an ordinance
proposed by initiative petition.

This provision appears in “Article IV. City Council and Mayor” and is entitled
“Adoption of ordinances and resolutions.” By its terms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the annual budget, and initiatives.

It can be argued that section 413 empowers the Mayor to veto Council actions
regarding the employment of Charter officers other than decisions to hire, terminate or
extend their tenure. Sections 600 and 700 state only that charter officers are to be
appointed by and “serve at the pleasure of the City Council.” Section 413 is not expressly
limited to legislative acts but reaches “any formation action taken by vote of the City
Council.” Even, if the location of the Mayor’s veto power in a section entitled “Adoption
of ordinances and resolutions” were understood to limit it to legislative matters — as is
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a common limit to veto powers (Cf. U.S. Const,, art. I, § 7; Cal. Const,, art. IV, § 10) — case
law treats contracting decisions as legislative in character.

An award of a contract by a public agency, and all acts leading to the award, are
legislative. (E.g., Mike Moore’s 24-hour Towing v. City of San Diego (1996) 45 Cal. App.4th
1294, 1303 (“Mike Moore”).) Generally, a legislative act is any that establishes a policy or
procedure to be applied to future cases. (Strumsky v. San Diego County Employees
Retirement Ass'n (1974) 11 Cal.3d 28, 34, fn. 2.) A decision requiring a legislative body to
exercise discretion is a legislative act and is deferentially reviewed by courts. (Mike Moore,
supra, 45 Cal. App.4th at p. 1303.) Contracting by a governmental entity “necessarily
requires an exercise of discretion guided by considerations of the public welfare.” (Joint
Council of Interns & Residents v. Board of Supervisors (1989) 210 Cal. App.3d 1202, 1211.) The
City Council’s approval of an employment contract for a charter officer, as well as
decisions regarding its financial terms, amount to legislation.

However, for the reasons stated below, we conclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, terminate, or compensate a charter officer, including an action regarding an
employment or re-employment contract. '

HI. SERVICE “AT THE PLEASURE OF THE CITY COUNCIL” IS INCONSISTENT WITH
VETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for a charter officer, that officer would have an
obvious incentive to take direction from the Mayor and to seek his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with one another on something
so vital as the chain of authority in City administration. If they did, we would expect
them to do so expressly and not merely by implication. Accordingly, we conclude the
statements that charter officers “serve at the pleasure of the City Council” preclude the
exercise of the Mayor’s veto as to contracts and other employment decisions affecting the
three charter officers.

CONFIDENTIAL
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Furthermore, Section 413 excludes from the Mayor’s veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employment
contracts amount to the appropriation of funds — the creation of spending authority —
and are thus comparable to the budget and outside the reach of the veto power for that
reason, t0o.

Finally, our conclusion draws strength from the contrast between Charter sections
600 and 700, on the one hand, and section 802, on the other. Section 802 establishes
appointment authority for boards and commissions: “The members of each such board
or commission shall serve at the pleasure of the Mayor and City Council and shall be
nominated and appointed by the Mayor and City Council from the qualified electors of
the City ... .” Inclusion of the Mayor in the authority to appoint members of boards and
commissions contrasts with exclusive Council control over the appointment and removal
of charter officers. This suggests the Mayor was intentionally excluded from those
decisions.

Accordingly, we conclude the power to appoint and set the terms of employment
for these positions therefore lies exclusively with the City Council and is not subject to

‘the Mayor’s veto.

CONCLUSION

Although the Mayor has veto power over formal legislative actions of the Council,
we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you for the opportunity assist in this matter. If we can be of further
assistance, please contact either of us.
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After two weeks of public calls for a vote on
Riverside Mayor Rusty Bailey’s attempted veto
of a new contract for the city manager, the City
Council formally voted Tuesday, Feb. 20, to
stand by the city attorney’s opinion that the
only way to reject the contract would be a

lawsuit.

The council majority voted 4-2 to reaffirm the
city attorney’s Feb. 6 opinion that the mayor
needed to go to court to enforce the

veto, Councilman Chris Mac Arthur saidin a
statement after the council’s closed session

discussion.
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“The charter is plain that the three charter

officers report to, work for, and take direction
from the council, not the mayor,” Mac Arthur

said. “No one can have two bosses and work

efficiently.”
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Councilmen Chuck Conder and Jim Perry voted
no. Councilman Steve Adams was absent. The
mayor doesn'’t vote, except to break a tie.

Bailey, who continues to reserve the right to
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Bailey, who continues to reserve the right to

sue, said in an interview after the meeting that
there are two other remedies: The council
could schedule a vote on whether to override
his veto, or City Manager John Russo could

agree notto accept the new contract.

i

QgATst
“I don’t want us to have this conflict,” Bailey
said, adding that he agrees the city manager
works for the City Council. “I'm not his boss,
and it’s not hiring or firing. 'm vetoing the

compensation and (standing for) the principle
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that it’s bad timing, bad business and bad

policy.” \

/

|/ prepare a written version of his advice to share >
1 with the public within seven days, Mac Arthur

\_ said. —

The statement also rejects the idea that anyone
but the city attorney “be permitted to obtain

Mmel at taxpayers’

Before announcing his veto of Russo’s contract,

Bailey received a letter from attorney Philip
Kohn of Rutan & Tucker to back his opinion
that — despite City Attorney Gary Geuss’
position — the charter allows the mayor to veto

a contract with the city manager.

MORONGO
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k6hn wrote to Bailey on Feb. 9 that he had bee
told the city charter doesn’t allow the mayor to
hire legal counsel without the City Council’s
consent. To avoid any conflict, Kohn wrote, he
would not charge the city for any of the services
he provided or provide any further legal advice

on the matter.

Mac Arthur said he would let the statement
speak for itself and declined to comment
further. He also deferred the question of who
the outside counsel was to Geuss, who was not

immediately available.

MACHS HAPPY
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According to Bailey, the outside attorney is
Michael Colantuono. Colantuono donated $125
and provided $1,375 in non-monetary
contributions to Russo when Russo — then
Oakland city attorney — ran for Assembly in
2006, Bailey said, citing a 2006 story in the
Oakland Focus Blog News. Colantuono serves
as city attorney for the cities of Auburn and

Grass Valley.

“That outside counsel is morally conflicted
because of his donations to John Russo and
because he’s a city attorney,” Bailey said. “If
youTe city attorney, you're going to protect your

domain.”

Colantuono was not immediately available to

respond Tuesday.

Earlier in Tuesday’s meeting, more than 10
members of the public spoke about the veto

icenie writh naarly all arinnnrtino Railew
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Council members responded with their
thoughts and some additional questions, but
Geuss said officials should not reply because
neither Russo’s contract nor the veto was on the
agenda. The state’s public meeting law, the
Brown Act, limits what topics the council may
discuss without putting it on the agenda in

advance.

Since the Feb. 6 vote, the topic has been
discussed in newspapers, social media and
online comment sections, Perry said.

“It seems like it’s being discussed everywhere
except right here,” Perry said. “These
discussions need to happen on this dais and
they need to happen in public.”

The agenda included a closed session
discussion of “significant exposure to
litigation,” which in general is allowed by the

i S
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The agenda included a closed session
discussion of “significant exposure to
litigation,” which in general is allowed by the
Brown Act.

Councilman Mike Gardner said during the
meeting that the veto issue was distracting the
city from important business.

“It’'s getting personal to some extent amongst
ourselves, certainly amongst the public,”
Gardner said. “The more we can get away from
personalities and finger pointing... the better
off we will all be.”
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COMMUNICATION AND ATTORNEY WORK PRODUCT
YA E-MAIL AND FIRST CLASS MAIL
Horn, Rusty Bailey
Mavaor, City of Riverside
Riverside City Hall
3500 Maia Secet
¢ ’ Riverside. €4 92301
Re: Charter Interpretanon ef dlevor's vew Fower
Dear Mayor Bziley: :
As requestad, | am writiag 1o provide you with ear opinion congeming Sevtion 413 of the
Riverside Cizy Charer, which esiablishes the power of the Mayor @ veto decisions of the City i ;
Council with centain exceptions. Mere specificedly, you have inquired whether this veto power :
may he excreised in refation 10 3 poss:ble vpcoming forpial ection of e Chty Council 10 renew or :
extend the atherwiss expiring eraploymant contract of the Cirs Manager, As analyzed below, we
prefiminzsily conciude ther such & City Council decision s sbiest to the Mavor's velo power
pursuant to Charter Seeden 413, ; i

Chareer Section 313 (entidded “Adopies ef ordinunces and resolufons™} speaks to
procedura espects of the requirements for ordinaxes end resnlutions 1o be edopted by the Cily
Counal. It stutes o relevan: part i follows:

“AL any time hetate the sdicurnment of @ wmedtng, the Mayor may, by public

decluration spread epen the minutes of the mecting. vefo any formal action taken

by vore of the City Council including any ordinance or resolution. cxcept an

cmergeney ordinance. the annua! budget ar an erdinance praposed by nitative
; petition. Thereepon, rending the vote W override the veto as herein provided, such
) erdizance, resohution or sction shall be ceemed sefther spproved not adopred.™

{Exhibit §; emphasis added.} Secton 413 obligates the Msyor 10 provide a writien vete message i
1o explain the reaeons for e vew within 2 speifiad porfol. Subseguently, the City Councit must
reeonsider the vetoxd lecision ard demmins whelher 0 eveside the veto. Anm ¢vernide

necessmres five affimotive votes.

;
; ) [
| DOCUMENT | TEXT Zoom LS.,
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The City®s first Charter was appreved i 1907. In this original heration of (e Chorter, the
Mayorwas grented powers sinilir 1o the ones sow at issuz. Chapwer § of Article 1Y of the Charer
dealt with “The Council,™ and section 9 thereof read ns follows:

“Ondinanees and resolutions sre e formal acts of the scuncil reduced 1o writing
: and passed under legal restrictions governing uction thereon. Onders crabgce all
¢ p other actions which being less formal in character, require only 1 be July pussed
hy the council and spread upon the minutes. Na order, resolution or ordinance
shall huve asy effect without the upproval of the muyor, In the cese of orders, the
f appraval of the mayor thall be presumed, uniess a1 the same mecting at which the
order was passed, the taayor causes his disepproval witk lis reasons therefor 1 be ! t
spread upon the minnes, : !

All resolutions. and undinances after passspe by the council st be submited to
the mayor who shall, within ten days afler he bas received the same, endorie his
approvel or disapproval thereon, giving the reeson of kis disupproval; provided,
lruwever, that {f the mayor disapproves any order, resolution or ordinance i may [
be passed by @ vouw of not less than five inembers of the council and shall then be :
as vaiid as if approved by the mayor. Any written contract requiring the action :
of the council shall be subject to the approval of the mayse in the same manner

as resvlutions and grdingnces.”

Fixhibir 25 craphasis sdéed Y This lanpuige wus retuined whin the Charte: <was assended in 1434,
; : e
{Exhibit 3 Isee Asticle 11, Chapter |, Sectien 361}

P Charter citize exist by virme of the California Constilution, (Cal, Const,, art. NI, § 3L} The
primary benefit of establishing 4 charzer vty is the constitutionally-creaied “supreme’ suhority ) :
govern municipal 24fairs, thereby allowing the adopred charter 10 override state laws an the same : !
subject. (Donar Electric, hu. v City of Los Angeles (1994) 9 Cel 4th 161, 170; Cul. Const,, wrt, : i
X1, § S(ay, see geaeradly dohison v, Bradley (1992) 4 Cal th 389, 394-398.) A chaster functions
s 20 [nstrneet of imitation an powers ctlierwise available, ( Cizy of Glemdide v Trondsen {1957)
48 Cal.2d93,98.) Se. % examplo, whereas the clevtive mayor in 4 general law city is 2 member
ofthe ¢ity council and has ol of the powers and duties of @ member of the city council™ (Goy.
Code § 34903), Section 405 of the Rivenside City Charter states thet the Mayor has no Fght to vote
in Uy Council procezdings except to hreak 4 tie-vote.
2 Ihe bast sertence of the yuoted Chaner excerp éid notdiffereraiate butweea gypes of contracts i
(e employment, purchases, real property transactioss, ete ). :

DOCUMENT | TEXT Zoom M
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While upclear withowt further research as 1o whether there wers iutervening amendments,

Reecrion 412 of the 1984 version of the Charter recites the power of the Mayor 10 *request the

: recomsideration of any forael sction wken by vote of the City Council including any ordinance or

resolunon, @Xeept an emergency ordinarce or an ardinunce jroposed by initiative petition.

Thercupon, upoa recunsidenrstion | . o, such ordinance, resclution or sctivn is Jecmed weithor

approved, wdopled sor rejected.” {Fxhibir4.) Upon voting anew, the City Cowmeil may adopl or

spprove the ordinuncy, resolution or aetion with the same pumber of votes ardinarily required {f.e.,,

RE super-majority vote required). Apparcaily sumetine in the 1970°%, the term “velo™ was inserted

in place of “request for roconsideralion” und the requirement Tor % super-majority override vote
was restared.

Charter provisions are interpreied Musing the seme principies tha! govers construction of
legislative cnactments™ (Kreefl » City of Qokiand {§998) 68 Cal. App.4th 45, 54; First Streat
! Plaza Parmers v, City of Los Angeles (1998) 65 Cal. App.4th 650, 663.) Thus, the “fimdamental
{ k™ when *construing # statute™ is "o ascertmn the Legishilure's intent so & to effectunte the
purpose of the stanme." (Smith v Superiar Court (2006) 39 Caldh 72, 833 Courts begin by
iooking af the plain langusge of a sttute. (Funt v Superior Court (1999) 21 Cal 4th 984, 1000.Y
Thix entaic finst examining the stafute’s words, giving them their ordinary, useal, sd
comenonserse rieanings. {People v, Gomeales (2017 2 Cal.5th 1138, 1141.} The plain meaning
of 8 sutur cantrels if te sawtory langeape 18 unambiguons. (Fhior Corp. v, Superior Courd
{25183 61 CalAds 1375, 1198,y Only if the stuutery language is reesonably susceptible 16 more
than g ulerprctation would extritsic aids (e.g., legislalve history} be considered to determine
intent, ¢/bid) Alsa, atiten] constraction of @ satute may be relected i it would frustrate the clear
purpose of the statats or fead (o e sbsurd resull, (Stmpson Srong-Tie G, e, v. Gure {2010 49
Calhh 12,27

Wi as fewing the languces of Sectionr 413, {55 pluin mewsing und istent uee desr und

urzmbiguous. “fAny fermal action inken by vate of the Oty Cauncil,” including but not Rmited

o resolutions atd erdinance, B subjeet o the Mayors vete power with ceriin specified eaceptions

{*an emergency ordinance, the anmeal budget or an ordinance propased by imtadve petition™). ¢

: The City Council™s eppronval of 8 contract ot a public imeeting is cereinly & forma! sction, and the
b approval of contracts is aot lisied as an exception from the scope of the veio authority. A court’s
sk when constuing a slaiute is *simply (O ascertzin and doclare what is in renms and sabstence

comained therein, not to insert what has teen omitted.™ (Code Civ, Proe. § 1858 “itis ... apainst

3t senled relex of stnntory eonswredon that eourts should write inte & stalute by implicetion

KA
¥ ¥
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cxpress requirements which the Lepislature itself has not seen fit 1o place in the stz (f re
Rasely &, (1994) 29 Cal App.4k 1007, 108§ quotation snd citutions omitied ¥

Either by the 1064 Chorter wnendment, or another smendimen: between 1934 and 1964,
the sentence in the 1907 and the 1934 Charters eling 1o contructs « $Any written sontract
; requiring the action of the council shat! be subject to 1he approval of the mayor in the same manner
! a5 resolulions and ordinances™ -« was deleted, We do rat vet know specifically when this chanee
' geeurred o1, more importandy, i there was & particotar reason why the quoted language was
i deieted. Obviously, if the express purpose was 1o remove contract approvals [rom the Mayor's
; posvzr 1o disapprove such actions, that would be muteriu! o our walysis. However, preliminary

research by your office roveals sixcen instances of a mayoral velo occurring between 1962 and
1993, incleding two actions dealing with centractus! matters (Exhibit § [actions oo Murch 19, 1988
i and February 9, 19931 Therefore, absent evidence to the contrary, we think 1 more likely thu
: the wuthors of the Charter amendment belicved 1he sentence to be superfluots inssmuch ss the
zpprovals of contracts would necessurily be encompussed within the newly-udded phrase “any
: formal action ahen by voie of the City Council inciuding sy erdinumce or resolution.” i

A city charter defines and aliocates the posvers and dutics of the city council, the mayor
erd mither city officials, and the relative relatfonship and limits of those powers when intercting
as # sysem of governent, {Se¢ [n re Dunscomb (1922) 55 Cal.App. 610, 611-612) Here,
Riverside's Chartes, fron &s origing in 907 1o the prosent duy, kns expressed an intent to repose
extraordinary powers in thie Mayor, spocificudly meluding the authority to «depending on the
version of the Charter) vete ar disapprove actians of the City Council, subject 10 an override
pracess.® A pussible contention that the drafters of thee subseguent Chaster anendment reust bave
interded 1o exempt the approval of vontracss from the Mayer's veto power, sven though such
seticus were aut fucluded frem the list of excepted actions, would be also blented by the tact the
tapic of she approval of centracts was referenced n prior versions of the Charter as being subject
0 the disupproval autharity of the Mayor, 5o, the dreflers, thereby presumably aware of the Issue,
could ave (but did nct) place the approval of conrracts on the 1id of actions exalnded from the
vetu power,

3 Courts ure vespertial of the nuvin expressio unsis est exclusiv eiteriny: “The expression of

some things in & statute novessarily means the exzlusion of other things not expressed ™ (Giikas v,
: Zoiin (1993) & Culdih 841, 852.)

¢ The iment @ place this veto paver exclusivaly i the llands of the Mayor is manifested by the

Section 465 of the Charter, which specifically provides that the Mayor Pro Tenpere cannot

exervise the vete puwer,

DOCUMENT TEXT
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‘ Additonally, with specific separd 1o a possibie CHy Councif action welating 1o the
i employiment centrut of the City Manages, the Charter™s provisions for the uppointtnent and tepure

of the City Manager {see Section 600 do not create a carve-out from the Mayar®s viio power. Nar
; ; dovs & veto of an action to Tenew or extend sn expiring conlract - an action separate and distine
: i frem the action o enter into the contrect in the fisst plice — seemr impermissibly in conflict with
Section 600°s recital that “{tfhe City Manager shall scrve ut the pleasure of the City Councii” The
exervise of & velo in such circumstances is not squivalent o dismissal or otberwise premature
termination of one's employment, und thus would not Fse o the leve! of a breach of contract,
asswring the contruct hes not ereated a vesied right Lo e continemtion of its duration snee the
contract hus expired on i3 own terms by the passage of time.,

In closing, for the reasons discussed abave and based on the document review and research :
condusted wo date, we belicve that the Mayar™s veto paswer pursuant to Section 413 of the Riverside
: . City Charter may be exerciscd with repard to & formal acdor of the City Council to renew or extend
; i the atheradse expiring employment cantract of the Uity Maneper.

Please do not hesitate 1o comac me if vou have any gisstivns coneeming the mutlemn st
torth in this lelter,

Yery muly yours, i

FKER, LIP ;

PRlip'D. Kohn

‘ Afachments

KA
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79 E. Colorads Boulovud, tﬁxiu 350 - - Miciaed . Cobmnons
e b atharos HIGHSMITH e s
Fax {N8H 5423710

WHATLEY,PC

MEMORANDUM

Tk Gary Geuss
Riverside City Attorney
EROM: Michael G. Colantuong, £
Lindsey F. Zwicker, Esq.
RE: - Mayar's Authority to ExerciseVeto Powar over City Manager's
Amended Employvment Contract

DATE: December 11, 217

INTRODUCTION AND SUMMARY OF CONCLUSION

As you asked, we write to opine on the scope of the Mayor's veto power: May he
veto & declsion of the City Counci! to venew and amend the employment contract of 2
charter officer (City Manager, City Attomney, City Cleck)?

We conclude he may not. Section 600 of the City Charter states the “City Manager
serves at the pleasure of the City Council,” and Section 700 states the same as to the City
Clerk and City Attorney. These sections indicate that decislons regarding all aspects of
the employment of a charter officer fall within the provinee of the Coundil's — and not
Mayor's — authority, Although section 413 of the Charier empowers the Mayor to veto
certain formal actions of the City Council, interpreting that power 10 reach emplayment
actions as to charter officers contradicts the apparent intent of Sections 600 and 709,

} CONFIDENT!IAL

i 145 HATIRAL IS SUKECT Y5 11 ATTORMET-CLERT OVLCE ANCRR.
i ATTORIDY YUl SRCORICT DOCTRIN D0 HOT DECLOE

i DO NOT FUE WITH PURLICLY ACCESSIRLE RFCORDY.
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Riverside City Attorney
December 11, 2007
Page 2

Discussion

L THE CiTY CHARTER ESTABUSHES CITY COUNCIL™S AUTHORITY TG APPOINT
CERTAIN CHARTER OFFICERS

Sectiors 600 of the City Charter provides that the process for scleeting a City
Manager stall be determined by the City Council. The City Manager is appointed by a
majority Coundl vote and “shall serve at the pleasure” of the City Council. Similarly,
Section 700 of the City Charter states: *In addition to the City Manager, thete shall be a
City Attorney and 4 City Clerk who shall be appointed by and serve at the pleasure of
the City Cooneil.”

il THE MAYOR HAs VETO POWER OvER CERTAIN FORMAL ACTIONS OF THE CITY
Council.

Section 413 of the Charter provides, in relevant part:

Atany time before the adjourrunent of 2 meeting, the Mayor may, by public
dedlaration spread upon the minutes of the meeting, vebo any formel action
taken by vote of the {ity Coundl induding any ordinance or resolution,
except an cmergency ordinance, the annual budget or ah ordinance
proposed by iitiative petition,
This provision appears in “Article TV, City Coundil and Mayor” and is entitled
“Adoption of ardinances and resolutions.” By its lerms, however, it reaches “any
formal action taken by vote of the City Council,” excluding emergency ordinances,
the ansiual budget, and iniiatives.

Tt can be argued that section 413 empowers the Mayor to veto Coundil actions
reparding the employment of Charter officers other than dedsions to hire, terminate or
extend their tenure, Sections 600 and 700 state only that charler officers are to be
appointed by and “serve at the picasure of the City Council.” Section 413 is not expressly
limited to legistative acts but reaches “any formation action taken by vole of the City
Coundil.” Bver, if the Iocation of the Mayur™s veto power in a soction entitled “Adoption
of ordinances and resolutions” were understood to limit it to legislative matters =~ as is

CONFIDENTIAL

THE HATIRIAL £ ABJECT 1O 110 AT LORNET LLEN T PRV XGE ANEXGA ThE
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acommon limit to veto powers (CE. 1S, Const, art. 1, § 7; Cal.Const,, art, [V, § 10) — case
liaw treats contracting dedsions as legislative in character.

An award of & cortract by a public agency, and all acts leading to the award, are
legistative. (E.g. Miks Moore's 24 hour Tewing v. City of San Diego (1996} 45 Cal Appdth
1294, 1303 {*Mike Moore™3) Generally, a legistative act is any that establishes & policy or
procedure to be applied to future cases. {Sirwnsky v. San Dicgo County Tinployees
Retirement Ass (1974) 11 Cal3d 28, 34, fr.. 2} A decision requiring a legislative bady fo
exercise discretion §s « legislative act and is deferentially reviewed by courts. (Mikz Moore,
supra, 45 Cal App4th at p. 1303} Contracting by a governmental entily “necessarily
requires an exercise of discretion guided by considerations of the public welfare” (Joint
Council of Interns & Residents v. Board of Supermsors (1989) 210 Cal. App.3d 1202, 1211} The
Gy Council’s approval of an cmployment: contract for & charler officer, as wel} as
decisions regarding its finandial terms, amount to legislation,

However, for the rearons stated below, we ronclude this is not the intent of the
framers of the Riverside Charter and the Mayor may not veto an action to appoint,
reappoint, lerminaie, o compensate a charter officor, induding an action regarding an
employment or re-employment contract.

1. SERVICE “ATTHE PLLASURE OF THE CITY COUNGIL” 1S INCONSISTENT WITH
YETO OF CHARTER OFFICER CONTRACTS

If the Mayor could veto a contract for & charter officer, that officer would have an
obvious Incentive to take direction from the Mayor and to seck his approval. That
incentive is in tension with, if not fully inconsistent with, the Charter’s statement that
charter officers “serve at the pleasure of the City Council.” We doubt the framers of the
charter would have created two rules at obvious tension with une another on something
so vital as the chain of authority in City adininistration. If they did, we would expect
them 1o do so expressly and nat merely by implication. Accordingly, we conclude the
smtements that charter officers "serve at the pleasure of the City Council” predude the
exeraise of the Mayor's velo as to contracts and other employment decisions affecting the
three charter officers,
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Riverside City Attorney
December 13, 2017
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Furthermore, Section 413 excludes from tha Mayor's veto authority the power to
veto annual budget — the primary appropriation of the Council each year. Employmont
contracts amount to the appropriation of funds - the creation of spending authority «
and are thus comparable to the budget and outside the reach of the veto power for that
Ieason, too.

Finally, cur vonclusion draws strength from the conrast between Charter sections
600 and 700, on the one hand, and secton 802, on the other. Section 802 establirhes
appointment authority for boards and commissions: “The members of each such board
cr commission shall serve at the pleasure of the Mayor and City Coundl and shall be
nominated and appointed by the Mayor and City Coundil from the qualified electors of
the City .. Inclusion of thu: Mayor In the 2utlority to xppoint members of boards and

- commissions contrasts with exclusive Counci] control uver the appointment and removal

af charter officers. This saggests the Mayor was intentionally éxcluded from ihose
decisions.

Accordingly, we conclude Lhe power b appuint and sut the terms of employment
{or these positions therefore lies exclusively with the City Council and is not subject to
the Mayor's veto,

CONCLUSION
Although the Mayor has veto potver over formal legislative actions of the Coundil,

we do not believe that power includes decisions regarding the appointment and terms of
employment of charter officers.

Thank you fur the opportunity assist in this matrer. If we can be of further
assistance, please contact cither of us.
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DOCUMENT TEXT I

Hansberger, Cheryl-Marie

From: Geuss, Gary
Sent Tuesday, Februagy 06, 2018 11:00 AM
Yo Gardner, MikeyMelendrez, Andy; Soubireus, Mike: Conrder, Chuck; Machrthar, Chris:

Perey, Jirg
[« Bailoy, Rdsty; Nicol, Colleen; Russo, John &
{External] memo re scope of mayor's veto:
20171213100039.cleaned pdf

Follow Up Flag: Fiag for followe vp
Flag Status:. Flagged

Counclmembers,

In the last week, twe of you have approached me with tegard to the scope of the Moyer's veto and whethar itappiies to
the contract of the City Manager. §was first contacted with this question early December by the Mayor “contirming™
that he had the power ta velo a charter officer’s contract. §told him at that time that the Charter states in Sections 600
and 700 the Charter OHficers serve at the pleasure of the City Council {no mention of the Mayor.} Furthermore, the veto
provisions of the Mayor ate located in Sec. 413 Adeprions of ordinances and resclutions and nat in general duties of the
Mavor.

The Mayor adamantly disagreed with this interpretation of the Charter 50, in an abundance of caution, and inan
sltemp? to ease discord, § asked Michael Colantuono ta review our Charer and sl recent revisions and legisiative history

and provide me with an opinion. That tour page vpiron is altached,

The bottom line 15 that my opinien, sugported by Colantuony’s similar aginioh, is that the Mayor does not have the
authority under the Charter to veta emplayment contracts for the Charter Officers, Rather, it is the Council and only the
Council that has the authority to hire, fire, and approve of disapprove employment contracts for Charter Officers

Gary

From: Michael G. Coiantuons [matlto:mcolantuona@chwlaw.us]
Sent: Wednesday, December 13,2017 10:14 AM

To: Geuss, Gary <GGeuss@riversideca.govs

Subject: [Externall memo re scope of mayor's ve1o ;

This email’s sttachments were tfeaned of satentlal threats by The Clty of Riverside's Sequrity Cateway.
Qick ha o f the original attachments are requlired (ustification needed}).,

i As you asked.

; Michael G, Colantucne

CERTIFIED SFECIALIST Ik APPELLATE 1AW
] THE STATE BAR OF CALIFORNIA, BOARD OF LEGAL SPLCGIALIZATIOR
Colantuono, Highsmith & Whatley, PC
420 Slerra College Dtive, Sulte 140 | Grass Valley, CA 95945- 5051
Direct §30-432-7357 § Main 530-432-7357 | Fax 530-432-7356
1
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LOCAL NEWS

Riverside City Council to decide if Mayor Rusty Bailey
violated attorney-client privilege
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Riverside City Council to decide if Mayor Rusty Bailey violated atto...
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Riverside Mayor Rusty Bailey defivers his annual state of the city address on Thursday. January 25, 2018. The speech combines a review of the past year with
goals for the coming year. (Frank Perez/Correspondent)

By RYAN HAGEN | rhagen@scngcom | The Press-Entarpriso E]
PUBLISHED: April 1, 2018 at 6:49 pm | UPDATED: April 1, 2018 at 6:50 pm

Did Riverside Mayor Rusty Bailey's office vivlate attorney-client privilege or city policy by releasing a letter from an outside attorney?
A city councilman wants his colleagues to discuss that question publicly at the Tuesday, May 1, meeting.

Councilman Andy Melendrez on Tuesday night, April 10, withdrew his earlier request for an investigation into the question. Melendrez said he now

has the information hed wanted the city to spend SIU.K¥: 1 S25080 probing, but wants a public discussion of the issue — and what to do about it if

there were violations.

Bailey said Wednesday, April 11, that he didn't intend to divulge any legally sensitive information. He gave a reporter a folder of information Feb. 6 to
e

éxplain his announcement during that day's council meeting that he was sefoig 2 contrict for City Manager John Russo.

The folder included a letter from attorney Michael Colantuono that backs City Attorney Gary Geuss’ opinion that the city charter does not give the
mayor pawer to veto the city manager’s contract, The letter was addressed to Geuss, who had sent the letter directly to Bailey. The mayor said that led

him to conclude he was free to distribute it.

“I don't specifically remember including that — there was a lot of information in that packet — but looking at it now, it looks like I'm the client,” Bailey

said Wednesday. “I'm glad we're going to have this discussion in public.”

Colantuonos email to Geuss and the letter itself contain confidentiality warnings, which Bailey said he didu't notice.
— S

Melendrez also said it was important for all the facts to he public.

“I'm not prejudging anything, but I thiuk this is probably the most reasonable way and the fairest
way to determine whether there was a violation or not,” he said. *I hate the word investigation’ —

I would much prefer Took into’ — but there were a few red flags that came up.”

The report from Geuss on attorney-client privilege, as well as any other information related to
violations of attorney-client privilege, will be posted online by May 19, because of the citys

transparency rules.
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Ryan Hagen

Ryan Hagen covers the city of Riverside for the Southern California Newspaper Group. Since he began covering Inland Empire
governments in 2010, he's written dbout a city entering bankruptcy and exiting bankruptcy; politicians being elected, recalled and
arrested; crime; a terrorist attack; fires; ICE; fights to end homelessness; fights over the location of speed bumps; and people's best and

worst moments. His greatest accomplishment is breaking a coffee addiction. His greatest regret is any moment without coffee.
¥ Follow Ryan Hagen &riagen
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ne An Incredible $200 Intro Bonus
1 / Just For Using This Card
"5 e _ Aleading bank just upped the intro

bonus on its top cash back card to an
insane $200. Plus get ...

BY NEXTADVISOR

VIEW COMMENTS

Join the Conversation

We invite you to use our commenting platform to engage in insightful conversations about issues in our community. Although we
do not pre-screen comments, we reserve the right at all times to remove any information or materials that are unlawfut,
threatening, abusive. libelous, defamatory, obscene, vulgar, pornographic, profane, indecent or otherwise objectionable to us, and
to disclose any information necessary to satisfy the law, regutation, or government request. We might permanently block any user
who abuses these conditions.

If you see comments that you find offensive, please use the “Flag as Inappropriate” feature by hovering over the right side of the
post, and pulling down on the arrow that appears. Or, contact our editors by emailing moderator@scng.com.
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) R TAN Philip D. Kohn
| ' Direct Dial: (714) 641-3415

- E-mail: pkohn@rutan.
RUTAN & TUCKER, LLP pkohn@rutan.com

February 12, 2018

CONFIDENTIAL
VIA E-MAIL AND FIRST CLASS MAIL

Mr. Gary Geuss
City Attorney

City of Riverside
Riverside City Hall
3900 Main Street
Riverside, CA 92501

Re: Charter Interpretation of Mavor’s Veto Power

Dear Mr. Geuss:

Pursuant to your request in follow up to my February 9, 2018 letter with which you were
copied, I am writing to provide additional information concerning the Charter interpretation work
that I was asked to perform. As evident below, there were very few communications between
Mayor Bailey and me from the time of the initial assignment until the completion of the work
effort.

I was first contacted by and spoke with Mayor Bailey via telephone on December 12,
2017.

Mayor Bailey requested at that time that I research and prepare an independent,
objective and impartial analysis of the provision of the Riverside City Charter
empowering the Mayor to veto formal actions of the City Council.

Mayor Bailey explained that the requested work should address whether the
referenced provision of the Riverside City Charter encompasses a formal action of
the City Council to renew or extend the otherwise expiring employment contract of
the City Manager.

° Mayor Bailey understood that an outside attorney had concluded the veto power
, could not be exercised for this purpose, but he believed that the City Attorney had
>< _hot as of that time rendered a formal opinion, He added he was told that the City gem
Attorney was not in a position to directly advise the Mayor on the matter.

e  Mayo ey expressed a desire tain an unbiased outside review of the

issue with no pre-commitment to the outcome of the analysis.

611 Anton Bivd., Suite 1400, Costa Mesa, CA 92626
PO Box 1950, Costa Mesa, CA 92628-1950 | 714.641.5100 | Fax 714.546.9035 11986000 1 T 0000
Orange County | Palo Alto | www.rutan.com
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BUTAN & TUCKER, LLP

Mr. Gary Geuss CONFIDENTIAL
February 12, 2018

Page 2
Mayor Bailey indicated that it was within the authority of his independent, separatel

elected public office to make the request for the research and analysis of the issue,
and that the requested services would be compensated through the approved budget
for the Mayor’s Office.

roximately 5-10 minutes.

e  Atmy requests from time to time, I was subsequently provided with provisions of the
Riverside City Charter from and after the date of its original adoption and a summary
of the circumstances in which the Mayor’s veto power had most recently been
exercised.

° At no time during the course of my research and analysis did Mayor Bailey or anyone
else attempt to interfere with or influence my work or direct me to reach a particular
conclusion.

° Following my initial conversation with Mayor Bailey, I did not communicate with
him regarding my research results or preliminary analysis until my draft was
completed in early February 2018.

o I personally performed all of the work relating to the requested assignment and did
not delegate tasks to other attorneys at the firm or paralegals.

I hope that the foregoing is responsive to your request for additional information. Thank

you.
Very truly yours,
RUT CKER, LLP
Philip D. Kohn

130/034487-0001
11986309.1 202/12/18
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