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UNITED STATES DISTRICT COURT

for the
Central District of California El R EC E !VE D
DUNN ENTERPRISES, INC. DBA ICETOWN, a ) JAN 29 2021 . ?‘/\
California Corporation ) . . . bU;‘_X
) City of Riverside -
) City Clerk's Office
Plaintiffis) )
v. ; Civil Action No. 5:21-cv-00048 JWH (SHKx)
GAVIN NEWSOM, in his official capacity as Governor )
of California; CITY OF RIVERSIDE, a Califernia )
Governmental Agency; COUNTY OF RIVERSIDE, a
California Governmental Agency ;
- o Defendantis) )

SUMMONS IN A CIVIL ACTION

T (Defindant’s name and address) GAVIN NEWSOM - 1303 10th Street, Suite 1173, Sacramento, CA 25814
1 (el * CITY OF RiVERSIDE - 3500 Main Street, 7th Floor, Riverside, CA 92522
COUNTY OF RIVERSIDE - 4080 Lemon Street, 4th Floor, Riverside, CA 92501

A lawsuit has been filed against you.

Within 21 days after service of this summons on you {not counting the day you received it) — or 60 days if you
are the Unirted States or a United States agency, or an officer ar employee of the United States described in Fed, R, Civ
P12 (a)2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:
‘ : Elan J. Dunaev, Esq.

2801 Kelvin Avenue, Suite 551
Irvine, CA 92614

(949) 683-3460
gjdunaevesg@gmail.com

If you fail 1o respond, judgment by default will be entered against you for the relief demanded in the complaint.
You alse must file your answer or motion with the court.

CLERK OF COUYT

Date: L *ﬁo1 /1 3/2021
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AQ 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 5:21-cv-00048 JWH (SHKx)

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed R Civ. P. 4 (1))

This summons for (name of individual and tirle, if any)

was received by me oit (date)

(7 [ personally served the summeons on the individual at (place)

0t {date) , or

(3 Ileft the summons at the individual’s residence or usual place of ahode with (name)

, a person of suitable age and discretion who resides there,

on (dare) , and mailed a copy to the individual’s last known address; or

[J T served the summons on (name of individual } , who is

designated by law to aceept service of process an behaif of (name of organization)

O idate) ,or

[7 1 returned the summons unexecuted because o

7 Other (specify):

My fees are $ for travel and $ for services, for a total of §

I declare under penalty of perjury that this information is true.

Date:

Server's signature

FPrinted name and title

Server's address

Additional information regarding attempted service, etc:
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ELAN J. DUNAEV, ESQ. (SBN 310060)
ejdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 551

Irvine, California 92614

Telephone: (949) 683-3460

Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA CASE NO.: 5:21-¢cv-00048
ICETOWN, a California Corporation,

Plaintiff,
V. COMPLAINT FOR
DECLARATORY RELIEF,
GAVIN NEWSOM, in his official INJUNCTIVE RELIEF, AND
capacity as Governor of California; DAMAGES

CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.,

COMES NOW, Plaintiff, DUNN ENTERPRISES, INC, DBA ICETOWN
(“Icetown”) complains and alleges the following causes of action against
Defendants, GAVIN NEWSOM (“Newsom”), CITY OF RIVERSIDE (“City”), and
COUNTY OF RIVERSIDE (“County”) (also collectively referred to as
“Defendants™):

INTRODUCTION
1. From the outset of the Covid-19 pandemic in March of 2020, the State

of California (“State™), as well as local city and county governments, instituted

1
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several state-wide orders (the “Orders”) in an attempt to stop the spread of Covid-
19. Such Orders have infringed upon Californians’ most basic civil rights and
liberties granted to them by the United States Constitution such as the right to worl
and earn a living for their families. This lawsuit challenges the constitutionality of
Defendants’ Orders, as well as challenges the way such Orders have been applied
and enforced by the State, City, and County.

2. I[f Defendants’ Orders are permitted to stand and be applied in the
manner the State, City, and County have been proceeding, Icetown’s rights under
the United States Constitution will continue to be violated and continue to cause
insurmountable economic damage to Icetown. Based on the current Orders, Icetown
has been deemed a “non-essential” business who must shut down while other
businesses, such as large big-box retailers, have been deemed “essential” and may
remain open and operational. In addition, specifically relating to training/ice/roller
skating facilities, [cetown has been forced to shut down while almost every other
training/ice/roller skating facility in Southern California currently remains open.

3. Icetown brings this lawsuit challenging the constitutionality of
Defendants’ Orders, which have deprived it of basic rights and civil liberties
afforded to 1t under the United States Constitution. Specifically, Icetown seeks (1) |
equitable and injunctive relief to enjoin the enforcement of Defendants’ Orders; (2)
declaratory relief from this Court declaring that Defendants’ Orders violate
Icetown’s civil rights and liberties under 42 U.S.C. § 1983 of the Federal Civil
Rights Act, as well as the Due Process and Equal Protection Clauses of the Fifth and
Fourteenth Amendments of the United States Constitution; (3) attorney’s fees and
costs for the work done by Icetown’s counsel in connection with this lawsuit in an
amount according to proof; and (4) for such other and further relief as the Court
deems just and appropriate.

I
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JURISDICTION AND VENUE
4, This lawsuit arises under 42 U.S.C. § 1983 in relation to Defendants’

infringement upon Icetown’s constitutional rights to be afforded Due Process and
Equal Protection under the Fifth and Fourteenth Amendments of the United States
Constitution. Therefore, this Court has federal guestion jurisdiction under 28 U.S.C.
§§ 1331 & 1343, Furthermore, this Court has the authority to award the requested
declaratory relief under 28 U.S.C. § 2201, the requested injunctive relief under 28
U.S.C.§ 1343, and atfomey’s fees and costs under 42 U.S.C. § 1988.
' 5. The Central District of California is the appropriate venue for this
lawsuit pursuant to 28 U.S.C. § 1391(b)(1) & (2) as it is the District where
Defendants maintain offices, conduct substantial government work, exercise their
authority, and is the District where Defendants have put the Orders in place and
continue to attempt to enforce them.

PARTIES

6. Icetown, at all relevant times, is a California Corporation registered and
authorized to do business in the State of California, with its principal place of
business located in the county and city of Riverside. Icetown is a fraining facility
which contains training/gym equipment, as well as two sheets of ice for both figure
skating and ice hockey training. Icetown employs approximately twenty-three (23)
employees who have all been laid off since Newsom instituted his Orders.

7. Newsom has been named as a Defendant in this action in his official
capacity as the Governor of California. California Constitution Article V, § 1
provides that Newsom has the supreme executive power of the State to ensure that
the law is faithfully executed. Newsom signed Executive Order N-33-20 on March
19, 2020, and the State of California signed a Regional Stay at Home Order on
December 3, 2020.
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8. City, at all relevant times, is a California Governmental Agency
operafing in the State of California, County of Riverside, City of Riverside, and is
directly responsible for enforcing the Orders upon which are at issue in this lawsuit,

9. County, at all relevant times, is a California Governmental Agency
operating in the State of California, County of Riverside, and is directly responsible
for enforcing the Orders upon which are at issue in this lawsuit.

FACTUAL ALLEGATIONS
10.  On March 19, 2020, in response to the threat of emergence of Covid-

19, Newsom issued Executive Order N-33-20 (“Executive Order””) which mandated
that all individuals living in the State of California were to stay home or at their
place of residence except as needed to maintain continuity of operations of what had
been deemed as federal critical infrastructure. A true and correct copy of the
Executive Order is attached hereto as Exhibit 1.

11. Newsom’s Executive Order stated that businesses who had been
identified and labeled as critical infrastructure sectors, which meant that they were
considered so vital that ceasing their operation would have an effect on security, the
economy, and/or public health, could remain open during the Covid-19 pandemic
because of the importance of these businesses to the health and well-being of the
State of California.

12. Newsom declared that the Executive Order was being issued to protect
the public health of Californians and that the goal was to “bend the curve,” and
disrupt the spread of the virus. In doing so, Newsom instructed the Office of
Fmergency Services to take all necessary steps to ensure compliance with the
Executive Order and that the Executive Order was enforceable pursuant to
California Law.

13,  Asaresult of Newsom’s Executive Order, businesses which were not
considered critical infrastructure sectors, such as Icetown, were deemed “non-

essential” and were ordered to shut down all operations, while businesses deemed
4
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“essential” by State and local governments were permitted to continue operations.
Due to the fear of facing harsh fines, and even imprisonment threatened by the State,
City, and County, Icetown shut down the operations of its business as of March 19t
to comply with the Executive Order.

14.  On or about May 7, 2020, as the curve of the Covid-19 virus was
“pbending,” which was the goal instituted by Newsom and government leaders all
across the Country, Newsom announced that he would begin modifying the
Executive Order to begin reopening California under what was described at the time
as a roadmap which set forth a four-tiered system for reopening California.

15.  As time passed and substantial medical advancements, treatments, and
therapeutics had been developed to control the Covid-19 virus and “bend the curve,”
Newsom announced that businesses in California could begin to reopen under
specific guidelines and restrictions. Based on guidance from the State, Icetown
reopened limited operations in July of 2020 as gyms, fitness centers, and training
faclilities were permitted to reopen if proper protocols were put in place,

16.  When Icetown resumed operations, maximum capacity was limited to
ten percent (10%) to comply with the State’s orders and ensure social distancing as
recommended by the Center for Disease Control and Prevention (“CDC”). In
addition, Icetown required all customers and employees to wear masks, many
touchless hand sanitizers were installed throughout the building, as well as touchless
hand soap and paper towel dispensers were installed for the health, safety, and well-
being of Icetown’s customers and employees. Furthermore, enhanced cleaning
procedures were instituted as all bathrooms were disinfected every hour, as well as
all high touch areas such as door handles, cap rails around the sheets of'ice, and
benches where athletes sit were disinfected after every event. All seating areas,
arcade games, drinking fountains, ATM’s, and showers were closed off to prevent
the spread of the Covid-19 virus while operating Icetown’s business.

1
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17, On or about August 28, 2020, as Newsom announced California’s new
reopening plan called “The Blueprint for a Safe Economy” (the “Blueprint”)'. The
Blueprint became effective on August 31, 2020, which set forth four color tiers to
categorize each particular county in California. Depending on what color the county
where your business is located in would mandate whether you could operate your

business, and under specific restrictions which were placed on such category of

1| businesses.

18.  On September 10, 2020, in an attempt to once again shut down the
operations of Icetown, City filed a lawsuit against Icetown for Nuisance in the
Riverside County Superior Court, as well sought a Temporary Restraining Order
(“TRO”) and Preliminary Injunction. On September 14, 2020, City’s request for a
TRO was granted and Icetown’s business was once again shutdown as of that date.

19.  With the threat of facing an award of substantial damages, as well as
attorney’s fees and costs in favor of the City, [cetown had no choice but to stipulate
to both a preliminary and permanent injunction. At the time of stipulating to the
injunction, Icetown had already incurred nearly half a million dollars in debt from
rent, utilities, and other related expenses due to the Covid-19 pandemic. Based on
that, Icetown could not afford to take the chance of the City being awarded
damages, attorney’s fees, and costs on top of the debt it had already incurred as a
result of the Orders.

20.  After Icetown stipulated to the injunction, Icetown learned that nearly
every other training facility/ice/roller rink in Southern California remains open and
are continuing their operations while Icetown has been forced to shut down due to
the legal proceedings filed by the City. Itis clear that Icetown has been targeted by
the State, County, and City and is being treated unfairly and different from other

businesses which fall in the same category as Icetown.

Uwww.covidl9, ca.gov/safer-economy/

6
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21.  OnDecember 3, 2020, the State of California signed a new Regional
Stay at Home Order (the “Regional Order”) which states that if a region’s ICU
availability fell below fifteen percent (15%), then once again certain businesses
would be classified as being permitted to continue their business operations while
others must once again shut down with the threat of fines, losing business licenses,
and potentially imprisonment. A true and correct copy of the Regional Order is
attached hereto as Exhibit 2. The Regional Order went into effect in Southern
California on December 6™ and pursuant to the order, Icetown is not permitted to
resume its operations and must remain shut down.

22. Taken together, the fact that Icetown is being targeted and treated
unfairly by the State, County, and City, as well as due to the new Regional Order,
this has caused catastrophic damage to Icetown. As a result, Icetown has and will
continue to face vast difficulties with respect to their financial obligations, and face
a very real threat to the survival of its business.

23.  While some businesses which have been deemed “essential” continue
to operate and turn profit during this time, as well as businesses which are identical
to Icetown continue to operate and have not been unfairly targeted as Icetown has,
Icetown has been decimated at the hands of government overreach and
unconstitutionally restrictive orders that have been passed and enforced by
Defendants.

24. Based on the above, Icetown complains against Defendants, and each
of them, for violation of the Federal Civil Rights Act, 42 U.S.C. § 1983 ("FCRA”),
to declare and enjoin the enforcement of Newsom’s December 3, 2020, Regional
Order, as well as the Blueprint which will remain in place once the Regional Order
is terminated (collectively referred to as “Regional Order/Blueprint™).

25. 42 U.8.C. § 1983 was enacted “to deter state actors from using the
badge of their authority to deprive individuals of their federally guaranteed rights

and to provide relief to victims if such deterrence fails.” Wyatt v. Cole, 504 U.S,
7
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158, 161 (1992); Carey v. Piphus, 435 U.S. 247, 254-257 (1978). “A claim under
42 United States Code section 1983 may be based on a showing that the defendant,

acting under color of state law, deprived the plaintiff of a federally protected right.”
Modacure v. B&B Vehicle Processing, Inc., 30 Cal.App.5™ 690, 693 (2018).

26. lcetown has standing to bring Section 1983 claims since they are an
aggrieved in fact business that is the subject of enforcement of the overbroad and
unconstitutional Regional Order/Blueprint which has had the effect of obliterating
Icetown’s business at no fault of their own. The Regional Order/Blueprint set forth
and enforced by the State, County, and City deprive Icetown of its constitutional
right and liberty to run its business.

27. The Regional Order/Blueprint is in violation of 42 U.S.C. § 1983 as the
enforcement of these orders by Defendants should be enjoined due to the following
reasons:

a. The Regional Order/Blueprint violates the Due Process and Equal

Protection Clauses of the Fifth and Fourteenth Amendments of the United
States Constitution in that it unconstitutionally and disparately applies one
set of rules to businesses which have been arbitrarily deemed “essential”
versus all other businesses such as Icetown which have been deemed “non-
essential,” and must close pursuant to the orders. In addition, Icetown is
being treated differently than other, identical, training facilities/ice/roller
rinks in Southern California as it is the only such business which has been
forced to shut down via a government instituted lawsuit. Icetown contends
that all businesscs arc “essential” to the health, welfare, and well-being of
its citizens, as each business is essential to each respective business owner
to provide for their families. Furthermore, the goal being attempted to
achieve by Defendants could be accomplished through less restrictive

means.

8
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b. The Regional Order/Blueprint amounts to a “partial” or “complete” taking
in violation of the Takings Clause of the Fifth Amendment of the United
States Constitution in that the refusal to permit Icetown to operate its
business constitutes a regulatory taking of private property, for a public
purpose, without providing compensation to Icetown. Additionally, The
Regional Order/Blueprint violates the Takings Clause of the Fifth
Amendment of the United States Constitution in that the refusal to permit
businesses that have been deemed “non-essential” to continue to operate
constitutes an irrational and arbitrary law which bears no rational basis to a
valid government interest. The belief that the ordered shutdown of
businesses deemed “non-essential” is necessary to decrease the spread of
Covid-19 is an unconstitutional infringement on Icetown’s civil rights and
liberties afforded by the United States Constitution. Such government
ordered shutdowns have had a devastating and crippling effect on “non-
essential” businesses, such as Icetown.

c. The Regional Order/Blueprint also violates the Substantive and Procedural

Due Process Clauses of the Fifth and Fourteenth Amendments of the
United States Constitution.

28.  The Regional Order/Blueprint is not narrowly tailored to further a
compelling government interest, as required by law. Defendants have made many
exemptions to the Regional Order/Blueprint to allow “essential” businesses to
continue operations and permit mass gatherings for the purposes of protesting. If
such activities are permitted by Defendants, then Icetown should be permitted to
operate its business as well in a safe manner while abiding by all protocols and
guidelines set forth by the CDC.

29.  Unless injunctive relief is granted by this Court, Icetown will continue

to suffer irreparable harm for which it is left without an adequate remedy at law, in

9
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that it is subject to criminal penalties, fines, and the potential loss of its business

license based on the Regional Order/Blueprint.

FIRST CLAIM FOR RELIEF
(Violation of The Due Process Clause of The Fourteenth

Amendment of The United States Constitution Against
Defendants)

30. Icetown re-alleges and incorporates herein by reference each and every
allegation in the above paragraphs as though fully set forth herein.

31. Icetown has a fundamental property interest in conducting its lawful
business which is protected by the Due Process Clause of the Fourteenth
Amendment of the United States Constitution.

32. The Regional Order/Blueprint and enforcement of such violate
[cetown’s substantive due process rights afforded to it by the Fourteenth
Amendment of the United States Constitution. The Due Process Clause of the
Fourteenth Amendment states that “no State shall deprive any person of life, liberty,
or property, without due process of law.” The fundamental right and liberties
protected by the Due Process Clause of the Fourteenth Amendment include most of-
the rights enumerated in the Bill of Rights. Duncan v. Louisiana, 391 U.S. 145, 147-

149 (1968). Additionally, these rights and liberties extend to personal choices
which are central to individual dignity and autonomy. Eisenstadt v. Baird, 405 U.S.
438, 453 (1972); Griswold v. Connecticut, 381 U.S. 479, 484-486 (1965).

33. Icetown was not provided with a constitutionally adequate hearing to
present a case for it to not be shut down by State and Local governments, Since the
Regional Order/Blueprint deprives Icetown of its constitutional civil rights and
liberties, it is required by law that Icetown be afforded the opportunity to show why
it would be able to operate within the confines of the CDC guidelines, or decide for

themselves to cease operations if they would be unable to comply with such

10
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guidelines. Rather, Icetown was shut down by Defendants without any such
opportunity.

34. Defendants failed to comply with the procedural and substantive
requirements of the United States Constitution by failing to provide Icetown with an
opportunity to make a case as to (1) why the Regional Order/Blueprint is
unconstitutional and (2) why Icetown should be permitted to continue its operations
just as those businesses deemed “essential.”

35, Tcetown was directly and proximately deprived of their property and
ability to lawfully operate its business due to unconstitutional overreach by the
government as the Regional Order/Blueprint was made in a procedurally deficient
and substantively unlawful manner.

36. Tcetown was also directly and proximately deprived of their property
without a substantive due process of law, which is a violation of the Fourteenth
Amendment of the United States Constitution, due to the fact that Defendants’
decision to order the shutdown of Icetown was made in reliance on an arbitrary
interpretation of the Constitution and related laws.

37. Icetown has no adequate remedy at law and will suffer serious
irreparable harm to its constitutional rights unless Defendants are enjoined from
implementing and enforcing the Regional Order/Blucprint.

38.  Pursuant to 42 U.S.C. §§ 1983 & 1988, Icetown is entitled to
declaratory relief, as well as preliminary and permanent injunctive relief
invalidating and restraining enforcement of the Regional Order/Blueprint.

39. Icetown was forced to engage the services of private counsel to
vindicate its rights under the law, and, therefore, Icetown is entitled to an award of
attorney’s fees pursuant to 42 U.S.C. § 1988.
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SECOND CLAIM FOR RELIEF
(Violation of The Equal Protection Clause of The Fourteenth

Amendment of The United States Constitution Against
Defendants)

40. Icetown re-alleges and incorporates herein by reference each and every
allegation in the above paragraphs as though fully set forth herein.

41, The Fourteenth Amendment of the United States Constitution acts as a
constitutional guarantee that all individuals or groups will be treated equally and
afforded equal protection under the law which is enjoyed by similar individuals or
groups. Specifically, individuals or groups which are similarly situated must be
similarly treated. Equal protection is extended when the rules of law are equally
applied in all like cases based on similar circumstances.

42.  The Regional Order/Blueprint and enforcement of such violates the
Fourteenth Amendment of the United States Constitution. The Fourteenth
Amendment states that “[n]o State shall...deny to any person within its jurisdiction
the equal protection of the laws.” The Equal Protection Clause requires the
government to treat individuals and groups impartially, rather than render arbitrary
decisions in comparing businesses on certain aspects which are not related to a
legitimate government interest.

43, Defendants have arbitrarily and intentionally classified some businesses
as “essential” and “non-essential.” Based on such classifications, businesses which
have been deemed “essential” are permitted to continue their operations, while
“non-essential” businesses must shut down.

44, In addition to classifying some businesses as “essential” versus others
"non-essential,” Defendants are treating other businesses which are identical to
Icetown (training facilities/ice/roller rinks) differently as nearly every other training

facility/ice/roller rink in Southern California remains open and operational, and

12
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Icetown is the only such business which has been targeted by State or Local
governments via legal proceedings to shut down its operations.

45,  Strict scrutiny under the Equal Protection Clause of the Fourteenth
Amendment of the United States Constitution applies where the classification
infringes upon a fundamental right, including the right to due process, right to travel,
and right to earn a living. Since such fundamental rights are being infringed upon
here, Defendants must satisfy strict scrutiny.

46. Defendants cannot satisfy strict scrutiny as their arbitrary
classifications are not narrowly tailored to achieve compelling government interests
based on the facts stated above.

47. Icetown has no adequate remedy at law and will suffer serious
irreparable harm to its constitutional rights unless Defendants are enjoined from
implementing and enforcing the Regional Order/Blueprint,

48. Pursuant to 42 U.S.C. §§ 1983 & 1988, Icetown is entitled to
declaratory relief, as well as preliminary and permanent injunctive relief
invalidating and restraining enforcement of the Regional Order/Blueprint,

49. Icetown was forced to engage the services of private counsel to
vindicate its rights under the law, and, therefore, Icetown is entitled to an award of
attorney’s fees pursuant to 42 U.S.C. § 1988.

THIRD CLAIM FOR RELIEF
(Violation of The Fifth Amendment of The United States

Constitution Right to Travel Against Defendants)
50. Icetown re-alleges and incorporates herein by reference each and every
allegation in the above paragraphs as though fully set forth herein,
51, The Supreme Court has “acknowledged that certain unarticulated rights
are implicit in enumerated guarantees...Yet these important but unarticulated rights

have nonetheless been found to share constitutional protection in common with

13
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explicit guarantees.” Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 579-
580 (1980).
52. “The right to travel is a part of the liberty which the citizen cannot be

deprived without the due process of the law under the Fifth Amendment.” Kent v.
Dulles, 357 U.S. 116, 127 (1958). Furthermore, “[f]reedom of movement 1s kin to
the right of assembly and to the right of association. These rights may not be
abridged.” Aptheker v. Secretary of State, 378 U.S. 500, 520 (1964); De Jonge v.

Qregon, 299 U.S. 353 (1937). “Freedom of movement across frontiers in either
direction, and inside frontiers as well, was a part of our heritage.” Kent at 126.

53. The Supreme Court stated that the reason the right to travel is
considered fundamental is because “[fJreecdom of movement, at home and abroad, is
important for job and business opportunities — for cultural, political, and social
activities — for all the commingling which gregarious man enjoys.” Aptheker at 519-
520. “Travel abroad, like travel within the country, may be necessary for a
livelihood. It may be as close to the heart of the individual as the choice of what he
eats, or wears, or reads. Freedom of movement is basic in our scheme of values.”
Kent at 126.

54. Despite being in a state of emergency due to the Covid-19 pandemic,
individuals do not lose their rights and liberties afforded to them by the United
States Constitution. “We...place our faith in [the liberties we enjoy], and against
restrain, knowing that the risk of abusing liberty so as to give rise to punishable
conduct is part of the price we pay for this free society.” Aptheker at 520.

55.  When a government order infringes upon fundamental rights such as
the right to travel, it is subject to strict scrutiny and can be justified only if it furthers
a compelling government purpose and if no less restrictive means are available.
Memorial Hospital v. Maricopa County, 415 U.S, 250, 257-258 (1974); Dunn v.
Blumstein, 405 U.S. 330, 339-341 (1972); Shapiro v. Thompson, 394 U.S. 618, 660

(1969); Maher v. Roe, 432 U.S. 464, 488 (1977).
14
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56. The Regional Order/Blueprint provide that Icetown must cease
operations of its business. Mandating that Icetown refrain from conducting its
business operations, despite [cetown having the ability to do so in compliance with
the guidelines set forth by the CDC, violates Icetown’s Constitutional right to travel.

57.  Unless Defendants are enjoined from enforcing the Regional
Order/Blueprint, Defendants will act under color of state law to deprive Icetown of
its Constitutional afforded right to travel under the Due Process Clause of the United
States Constitution.

58. Icetown has no adequate remedy at law and will suffer serious
irreparable harm to its constitutional rights unless Defendants are enjoined from
implementing and enforcing the Regional Order/Blueprint.

59. Pursuant to 42 U.S.C. §§ 1983 & 1988, Icetown 1s entitled to
declaratory relief, as well as preliminary and permanent injunctive relief
invalidating and restraining enforcement of the Regional Order/Blueprint.

60. Icetown was forced to engage the services of private counsel to
vindicate its rights under the law, and, therefore, Icetown is entitled to an award of
attorney’s fees pursuant to 42 U.S.C. § 1988.

FOURTH CLAIM FOR RELIEF
(Violation of The Takings Clause of The Fifth Amendment of

The United States Constitution Against Defendants)

61. Icetown re-alleges and incorporates herein by reference each and every
allegation in the above paragraphs as though fully set forth herein.

62. The Supreme Court has held that “the Fifth Amendment,. . was
designed to bar Government from forcing people alone to bear public burdens
which, in all fairness and justice, should be borne by the public as a whole.”-
Armstrong v. United States, 364 U.S. 40, 49 (1960).

63. The California Supreme Court has held that “[w]hile the police power

is very broad in concept, it is not without restrictions in relation to the taking of
15
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damaging of property. When it passes beyond proper bounds in its invasion of
property rights, it in effect comes within the purview of the law of eminent domain
and its exercise requires compensation.” House v. Los Angeles County Flood
Control District, 25 Cal.2d 384 (1944).

64. In House, the court ruled that the only situations where compensation

was not required was when (1) a building was destroyed in front of a fire to create a
fire break, (2) destroying a discased animal, (3) destroying a rotten fruit, or (4)
destroying an infected tree. In our case here, none of the examples in House apply.
65. The Regional Order/Blueprint requires for [cetown to completely shut
down its business operations in an attempt to prevent the spread of Covid-19. Such
order completely and unconstitutionally deprives Icetown of all economically
beneficial use of its business without just compensation, which is a violation of the
United States Constitution. |
66.  Although the government’s police power is granted and reserved to the
States via the Tenth Amendment of the United States Constitution, it 15 not
constitutionally unlimited. Euclid v. Ambler Realty Company, 272 U.S. 365 (1926).

In California, the Constitution gives this power to cities and counties which means
that these agencies have the power and authority to make and enforce laws to protect
the health and safety of citizens provided that such laws do not conflict with State
laws. Cal, Const. Article X1 § 7; Miller v, Board of Public Works, 195 Cal. 477

(1925). Despite having such power, a governmeni’s police power is restricted by
Constitutional considerations, including the Fifth Amendment’s Taking’s Clause, as
well as the Due Process and Equal Protection Clauses.

67. The Regional Order/Blueprint and enforcement of such amounts to a
complete and total physical and regulatory taking of Icetown’s property (i.e.
business) without providing compensation in violation of the Takings Clause of the
Fifth Amendment of the United States Constitution. If this Court believes that the

Regional Order/Blueprint does not amount to a complete taking, the order does, at
16
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minimum, constitute a partial taking. Penn Central Trans. Co. v, City of New York,

438 U.S. 104, 124 (1978). The Regional Order/Blueprint has caused proximate and

legal harm to [cetown as it 1s in violation of the Takings Clause of the Fifth
Amendment of the United States Constitution.

68. Icetown has no adequate remedy at law and will suffer serious
irreparable harm to its constitutional rights unless Defendants are enjoined from
implementing and enforcing the Regional Order/Blueprint.

69. Pursuant to 42 U.S.C. §§ 1983 & 1988, Icetown is entitled to
declaratory relief, as well as preliminary and permanent injunctive relief
invalidating and restraining enforcement of the Regional Order/Blueprint.

70.  Icetown was forced to engage the services of private counsel to
vindicate its rights under the law, and, therefore, Icetown is entitled to an award of
attorney’s fees pursuant to 42 U.S.C. § 1988,

PRAYER FOR RELIEF
WHEREFORE, Icetown prays for an order and judgment against Defendants

as follows:
(1)Issue a declaratory judgment as follows:

a. Declaration that Newsom’s December 3, 2020 Regional Order is
null and void, of no effect, and unconstitutional under the Fifth and
Fourteenth Amendments of the United States Constitution.

b. Declaration that Newsom’s August 28, 2020 Blueprint is null and
void, of no effect, and unconstitutional under the Fifth and
Fourteenth Amendments of the United States Constitution.

(2)Set aside and hold unlawful the Regional Order and Blueprint;
(3)Permanently enjoin Defendants and all individuals and entities in active
concert or participation with Defendants from enforcing the Regional

Order and Blueprint,

17
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(4)Issue a Temporary Restraining Order and Preliminary Injunction
preventing Defendants from enforcing or implementing the Regional
Order and Blueprint until this Court decides the merits of this lawsuit;

(5) Award Icetown damages arising out of its 42 U.S.C. § 1983 claims
according to proof;

{6) Award Icetown the reasonable value of the loss of its business due to
Newsom’s Executive Order, Regional Order, and Blueprint pursuant to
Cal. Gov. Code § 8572;

(7)Award Icetown its costs and attorney’s fees incurred in this action; and

(8) Grant all other such relief as the Court may deem just and proper.

Dated: January 12, 2021 ELAN J. DUNAEYVY, ESQ.

By: [s/ Elan ] Dunaev
Elan J. Dunaey
Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA
ICETOWN

DEMAND FOR JURY TRIAIL

Icetown hereby demands trial by jury in this matter.

Dated: January 12, 2021 ELAN J. DUNAEYV, ESQ.

By: /s/ Elan J. Dunaev
Elan J. Dunaev
Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA
ICETOWN

18
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES

This case has been assigned to:

District Judge John W. Holcomb
Magistrate Judge Shashi H. Kewalramani

The case number on all documents filed with the Court should read as follows:
5:21—-cv=0004 H (SHKx

District judges in the Central District of California refer all discovery-related motions to the
assigned magistrate judge pursuant to General Order No. 05-07. Discovery-related motions
should be noticed for hearing before the assigned magistrate judge. Please refer to the assigned

judges' Procedures and Schedules, available on the Court's website at www.cacd.uscourts.
gov/judges-requirements, for additional information.

Clerk, U.S. District Court

January 13. 2021 By _/s/ Fdwin Sambrano
Date Deputy Clerk
ATTENTION

The party that filed the case-initiating document in this case (for example, the complaint or the
notice of removal) must serve a copy of this Notice on all parties served with the case-initiating
document. In addition, if the case-initiating document in this case was electronically filed, the
party that filed it must, upon receipt of this Notice, promptly deliver mandatory chambers
copies of all previously filed documents to the newly assigned-district judge. See L.R. 5-4.5. A
copy of this Notice should be attached to the first page of the mandatory chambers copy of the
case-initiating document.

CV-18 (08/19} NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES
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ELAN J. DUNAEYV, ESQ. (SBN 310060)
ejdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 551

Irvine, California 92614

Telephone: (949) 683-3460

Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA CASE NO.: 5:21-¢cv-00048

ICETOWN, a California Corporation,
Plaintiff,
vs. [PROPOSED] TEMPORARY
RESTRAINING ORDER AND
GAVIN NEWSOM, in his official ORDER TO SHOW CAUSE
capacity as Governor of California; REGARDING ISSUANCE OF A

CITY OF RIVERSIDE, a California PRELIMINARY INJUNCTION
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.

TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Upon review of Plaintiff DUNN ENTERPRISES, INC. DBA ICETOWN’s
(“Icetown™) Ex Parte Application for a Temporary Restraining Order (“TRO”) and
Order to Show Cause Re Issuance of a Preliminary Injunction, as well as the
supporting Memorandum of Points and Authorities, the evidence presented in
support of Icetown’s application via the Declaration of Elan Dunaev, the
Declaration of Alex Dunaev, the Declaration of Chuck Conder, the Declaration of

Johnnie Viessman, the Declaration of Monica Viola, the Declaration of Nik Nunez,

1
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the Declaration of Geoff Hird, the Declaration of Rick Barbeau, the Declaration of
Peter Melendez, the Declaration of Zack Daniel, the Declaration of Austin
Lechtanski, the Declaration of Justin Soapes, the Declaration of Apryl Soapes and
good cause appearing therefrom, the Court finds that Ieetown is likely to succeed on
the merits, is likely to suffer irreparable harm in the absence of preliminary relief,
the balance of equities tip in lcetown’s favor, and a TRO and/or injunction is in the
public interest. I'T IS HEREBY ORDERED:

That Icetown’s application is GRANTED. Defendants GAVIN NEWSOM,
THE CITY OF RIVERSIDE, and THE COUNTY OF RIVERSIDE (collectively
“Defendants”), and each of them and their respective agents and assigns, and any
governmental entity or law enforcement officer, are hereby temporarily ENJOINED
from enforcing “The Blueprint for a Safer Economy” (the “Blueprint™), or any other
related orders, that prevents Icetown from being allowed to operate its business
within the confines of the guidelines and recommendations from the Centers for
Disease Control and Prevention (“CDC”). Further, Defendants shall show cause, if
any exists, why a preliminary injunction should not issue pending trial, enjoining all
Defendants from enforcing the Blueprint, or any other related orders. The hearing

for the Order to Show Cause (“OSC”) shall be on . Defendants

shall file and serve any opposition to the OSC on or before

Any reply in support thereof shall be filed and served on or before

IT IS SO ORDERED.

Dated:

HON. JOHN W. HOLCOMB

2
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ELAN J. DUNAEY, ESQ. (SBN 310060)

¢jdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 551
[rvine, California 92614
Telephone: (949) 683-3460

Attorney for Plaintiff,

DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA
ICETOWN, a California Corporation,

Plaintiff,
VS.

GAVIN NEWSOM, in his official
capacity as Governor of California;
CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.

CASE NO.: 5:21-cv-00048

PLAINTIFF DUNN ENTERPRISES,
INC. DBA ICETOWN’S
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
ITS EX PARTE APPLICATION FOR
A TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW
CAUSE REGARDING ISSUANCE
OF A PRELIMINARY INJUNCTION

Plaintiff DUNN ENTERPRISES, INC. DBA ICETOWN (“Icetown”) hereby

submits the following Memorandum of Points and Authorities in Support of its Fx

Parte Application for a Temporary Restraining Order and Order to Show Cause Re

Issuance of a Preliminary Injunction.
1
1/
I

I

MEMORANDUM OF POINTS AND AUTHORITIES
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
From the outset of the Covid-19 pandemic in March of 2020, the State of

California (“State™), as well as local city and county governments, instituted several
state-wide orders (the “Orders™) in an attempt to stop the spread of Covid-19. Such
Orders have infringed upon Californians’ most basic civil rights and liberties
granted to them by the United States Constitution such as the right to work and earn
a living for their families.

If Defendants GAVIN NEWSOM (“Newsom™), THE CITY OF RIVERSIDE
(“City”), and THE COUNTY OF RIVERSIDE (“County”) (collectively referred to
as “Defendants™) Orders are permitted to stand and be applied in the manner
Newsom, City, and County have been proceeding, Icetown’s rights under the United
States Constitution will continue to be violated and continue to cause
insurmountable economic damage to Icetown. Based on the current Orders, Icetown
has been deemed a “non-essential” business who must shut down while other
businesses, such as large big-box retailers, have been deemed “essential” and may
remain open and operational. In addition, specifically relating to training/ice/roller
skating facilities, lcetown has been forced to shut down while almost every other
training/ice/roller skating facility in Southern California currently remains open.

Icetown brings the instant Ex Parte Application to challenge the
constitutionality of Newsom’s August 28, 2020 reopening plan called “The
Blueprint for a Safe Economy” (the “Blueprint”)!. The Blueprint created four color
tiers and categorizes counties by color based on their current statistics relating to
Covid-19. The Blueprint allows certain businesses to operate depending on what
type of business it is and what color the county where the business is located is
currently in. In addition to the Blueprint being unconstitutional itself under the Fifth

and Fourteenth Amendments of the United States Constitution, the way that it is

"www.covid]19.ca.gov/safer-economy/

3
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being applied and enforced by Defendants is unconstitutional as certain businesses
are being treated very differently than others. For these reasons, this Court should
grant Icetown’s instant Ex Parte Application for a Temporary Restraining Order and
Order to Show Cause Re Issuance of a Preliminary Injunction.
II. STATEMENT OF FACTS
On March 19, 2020, in response to the threat of emergence of Covid-19,

Newsom issued Executive Order N-33-20 (“Executive Order”) which mandated that
all individuals living in the State of California were to stay home or at their place of
residence except as needed to maintain continuity of operations of what had been
deemed as federal critical infrastructure. (Decl. of Elan Dunaev q 2; Exhibit 1.)
Newsom’s Executive Order stated that businesses who had been identified and
labeled as critical infrastructure sectors, which meant that they were considered so
vital that ceasing their operation would have an effect on security, the economy,
and/or public health, could remain open during the Covid-19 pandemic because of
the importance of these businesses to the health and well-being of the State of
California. Id.

Newsom declared that the Executive Order was being issued to protect the
public health of Californians and that the goal was to “bend the curve,” and disrupt
the spread of the virus. In doing so, Newsom instructed the Office of Emergency
Services to take all necessary steps to ensure compliance with the Executive Order
and that the Executive Order was enforceable pursuant to California Law.

As aresult of Newsom’s Executive Order, businesses which were not
considered critical infrastructure sectors, such as [cetown, were deemed “non-
essential” and were ordered to shut down all operations, while businesses deemed
“essential” by State and local governments were permitted to continue operations.
Due to the fear of facing harsh fines, and even imprisonment threatened by the State,
City, and County, Icetown shut down the operations of its business as of March 19®

to comply with the Executive Order.
6
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On or about May 7, 2020, as the curve of the Covid-19 virus was “bending,”
which was the goal instituted by Newsom and government leaders all across the
Country, Newsom announced that he would begin modifying the Executive Order to
begin reopening California under what was described at the time as a roadmap
which set forth a four-tiered system for reopening California.

As time passed and substantial medical advancements, treatments, and
therapeutics had been developed to control the Covid-19 virus and “bend the curve,”
Newsom announced that businesses in California could begin to reopen under
specific guidelines and restrictions. (Decl. of Elan Dunaev,  3.) Based on guidance
from the State, Icetown reopened limited operations in July of 2020 as gyms, fitness
centers, and training facilities were permitted to reopen if proper protocols were put
in place. Id.

When lcetown resumed operations, capacity was limited to ensure social
distancing and masks were required for all customers and employees. (Decl. of Elan
Dunaev, {4.) Furthermore, touchless hand sanitizers, hand soap dispensers, and
paper towel dispensers were installed for the health, safety, and well-being of
Icetown’s customers and employees. Id. Additionally, enhanced cleaning
procedures were instituted and all seating areas, arcade games, drinking fountains,
ATM’s, and showers were closed off. 1d. All of these procedures were put in place
to prevent the spread of the Covid-19 virus while operating Icetown’s business. Id.

On or about August 28, 2020, as Newsom announced the Blueprint. (Decl. of
Elan Dunaev, I 5.) The Blueprint became effective on August 31, 2020, which set
forth four color tiers to categorize each particular county in California. Id.
Depending on what color the county where your business is located in would
mandate whether you could operate your business, and under specific restrictions
which were placed on such category of businesses. Id.

On September 10, 2020, in an attempt to once again shut down the operations

of Icetown, City filed a lawsuit against Icetown for Nuisance in the Riverside
7
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County Superior Court, as well sought a Temporary Restraining Order (“TRO”) and
Preliminary Injunction. (Decl. of Elan Dunaev, §6.) On September 14, 2020, City’s
request for a TRO was granted and Icetown’s business was once again shutdown as
of that date. Id.

With the threat of facing an award of substantial damages, as well as
attorney’s fees and costs in favor of the City, Icetown had no choice but to stipulate
to both a preliminary and permanent injunction. (Decl. of Elan Dunaev, {7.) At the
time of stipulating to the injunction, Icetown had already incurred nearly half a
million dollars in debt from rent, utilities, and other related expenses due to the
Covid-19 pandemic. Id. Based on that, Icetown could not afford to take the chance
of the City being awarded damages, attorney’s fees, and costs on top of the debt it
had already incurred as a result of the Orders. Id.

After Icetown stipulated to the injunction, Icetown learned that nearly every
other training facility/ice/roller rink in Southern California remains open and are
continuing their operations while Icetown has been forced to shut down due to the
legal proceedings filed by the City. (Decl. of Elan Dunaev, | 8.) It is clear that
Icetown has been targeted by the State, County, and City and is being treated
unfairly and different from other businesses which fall in the same category as
Icetown. Id.

On December 3, 2020, the State of California signed the Regional Order
which states that if a region’s ICU availability fell below fifteen percent (15%), then
once again certain businesses would be classified as being permitted to continue
their business operations while others must once again shut down with the threat of
fines, losing business licenses, and potentially imprisonment. {Decl. of Elan
Dunaev, I 9; Exhibit 2.) The Regional Order went into effect in Southern
California on December 6™ and pursuant to the order, Icetown was not permitted to
resume its operations and must remain shut down. Id. As of January 25, 2020, the

State lifted the Regional Order, however advised that the Blueprint would remain in
8

MEMORANDUM OF POINTS AND AUTHORITIES




Casg

R o N o e LN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

5:21-cv-00048-JWH-SHK Document 12-1 Filed 01/28/21 Page 9 of 23 Page ID #:64

place. (Decl. of Elan Dunaev, q 10.) The city of Riverside has been categorized in
the most restrictive purple tier, which means that Icetown must remain closed. Id.

Taken together, the fact that Icetown is being targeted and treated unfairly by
the State, County, and City, as well as due to the Blueprint, this has caused
catastrophic damage to Icetown. As a result, Icetown has and will continue to face
vast difficulties with respect to their financial obligations, and face a very real threat
to the survival of its business.

While some businesses which have been deemed “essential” continue to
operate and turn profit during this time, as well as businesses which are identical to
Icetown continue to operate and have not been unfairly targeted as Icetown has,
Icetown has been decimated at the hands of government overreach and
unconstitutionally restrictive orders that have been passed and enforced by
Defendants.

III. ARGUMENT

A, Standard for Temporary Restraining Qrders and Preliminary

Injunctions.

A plaintiff seeking a temporary restraining order and/or preliminary
injunction must establish that they are likely to succeed on the merits, that they are
likely to suffer irreparable harm in the absence of preliminary relief, that the balance
of equities tips in their favor, and that a TRO and/or injunction is in the public

interest. Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 20 (2008).

B. Icetown is Likelv to Succeed on the Merits.
1. Icetown has Standing to Bring 42 U.S.C. § 1983 Claims.

42 U.S.C. § 1983 was enacted “to deter state actors from using the badge of
their authority to deprive individuals of their federally guaranteed rights and to
provide relief to victims if such deterrence fails.” Wyatt v. Cole, 504 U.S, 158, 161
(1992); Carey v. Piphus, 435 U.S. 247, 254-257 (1978). “A claim under 42 United

States Code section 1983 may be based on a showing that the defendant, acting
9
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under color of state law, deprived the plaintiff of a federally protected right.”
Modacure v. B&B Vehicle Processing, Inc., 30 Cal. App.5" 690, 693 (2018).

Icetown has standing to bring Section 1983 claims since they are an aggrieved
in fact business that 1s the subject of enforcement of the overbroad and
unconstitutional Blueprint which has had the effect of obliterating Icetown’s
business at no fault of their own. The Blueprint set forth and enforced by
Defendants deprive Icetown of its constitutional right and liberty to run its business.

2. The Blueprint Violates the Due Process Clause of the Fourteenth

Amendment of the United States Constitution.

The Blueprint and enforcement of such violate Icetown’s substantive due
process rights afforded to 1t by the Fourteenth Amendment of the United States
Constitution. The Due Process Clause of the Fourteenth Amendment states that “no
State shall deprive any person of life, liberty, or property, without due process of
law.” The fundamental right and liberties protected by the Due Process Clause of
the Fourteenth Amendment include most of the rights enumerated in the Bill of

Rights. Duncan v. Louisiana, 391 U.S. 145, 147-149 (1968). Additionally, these

rights and liberties extend to personal choices which are central to individual dignity
and autonomy. Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Griswold v,
Connecticut, 381 U.S. 479, 484-486 (1965).

The Blueprint unconstitutionally and disparately applies one set of rules to

businesses which have been arbitrarily deemed “essential” versus all other
businesses such as Icetown which have been deemed “non-essential,” and must
close pursuant to the orders. Furthermore, the Blueprint is not narrowly tailored to
further a compelling government interest, as required by law. Defendants have
made many exemptions to the Blueprint to allow businesses to continue operations
and permit mass gatherings for the purposes of protesting. If such activities are

permitted by Defendants, then Icetown should be permitted to operate its business as

10
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well in a safe manner while abiding by all protocols and guidelines set forth by the
Center for Disease Control and Prevention (“CDC”).

Additionally, Icetown was not provided with a constitutionally adequate
hearing to present a case for it to not be shut down by State and Local governments.
Since the Blueprint deprives Icetown of its constitutional civil rights and liberties, it
is required by law that Icetown be afforded the opportunity to show why it would be
able to operate within the confines of the CDC guidelines, or decide for themselves
lo cease operations if they would be unable to comply with such guidelines. Rather,
Icetown was shut down by Defendants without any such opportunity.

Defendants failed to comply with the procedural and substantive requirements
of the United States Constitution by failing to provide Icetown with an opportunity
to make a case as to (1) why the Blueprint is unconstitutional and (2) why Icetown
should be permitted to continue its operations just as those businesses deemed
“essential.” Icetown was directly and proximately deprived of their property and
ability to lawfully operate its business due to unconstitutional overreach by the
government as the Blueprint was made in a procedurally deficient and substantively
unlawful manner. Icetown was also directly and proximately deprived of their
property without a substantive due process of law, which is a violation of the
Fourteenth Amendment of the United States Constitution, due to the fact that
Defendants’ decision to order the shutdown of Tcetown was made in reliance on an
arbitrary interpretation of the Constitution and related laws.

i Icetown Can Be Open and Operational While Keeping its

Employees and Customers Safe by Abiding by the

Recommendations from the CDC.

As was shown for the brief time that Icetown was open since the outset of the
Covid-19 pandemic, Icetown can operate its business in a safe manner. During the
time that Icetown was open and operational since the start of the pandemic,

maximum capacity was limited to ten percent (10%) to comply with the State’s
Il
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orders and ensure social distancing as recommended by the CDC. (Decl. of Alex
Dunaev, {/8.) In addition, Icetown required all patrons and employees to wear
masks, limited the number of people permitted in the building, closed off all sitting
areas, bleachers, and showers to promote social distancing, had enhanced cleaning,
sanitizing, and disinfecting procedures in place, as well as installed several hand
sanitizing dispensers throughout the building. (Decl. of Alex Dunaev, ] 8: Decl. of
Johnnie Viessman, 4 2.) Icetown spent thousands of dollars to put these protocols in
place to ensure the safety of all patrons and employees. (Decl. of Alex Dunaev, | 8.)
Icetown put all these measures in place to abide by the recommendations provided
by the CDC. (Decl. of Alex Dunaev, q 8; Decl. of Johnnie Viessman, ] 2.)

By putting the above referenced safety measures in place, all customers and
employees are in a safe and controlled environment at Icetown. By no means is
lcetown asking the Court to allow it to reopen with no restrictions, and rather
understands that the above safety measures will need to be in place until the CDC
says otherwise. Icetown will continue to take whatever steps necessary to ensure the
safety of all patrons while operating its business in a limited capacity.

3. The Blueprint Violates the Equal Protection Clause of the

Fourteenth Amendment of the United States Constitution.

The Fourteenth Amendment of the United States Constitution acts as a
constitutional guarantee that all individuals or groups will be treated equally and
afforded equal protection under the law which is enjoyed by similar individuals or
groups. Specifically, individuals or groups which are similarly situated must be
similarly treated. Equal protection is extended when the rules of law are equally
applied in all like cases based on similar circumstances.

The Blueprint and enforcement of such violates the Fourteenth Amendment
of the United States Constitution. The Fourteenth Amendment states that “[n]o
State shall...deny to any person within its jurisdiction the equal protection of the

laws.” The Equal Protection Clause requires the government to treat individuals and
12
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groups impartially, rather than render arbitrary decisions in comparing businesses on
certain aspects which are not related to a legitimate government interest.

Defendants have arbitrarily and intentionally classified some businesses as
“essential” and “non-essential.” Based on such classifications, businesses which
have been deemed “essential” are permitted to continue their operations, while
“non-essential” businesses must shut down.

I. Icetown Has Been Targeted and Singled Out and is Being

Treated Differently than Other Similarly Situated Businesses.

Defendants are treating other businesses which are identical to Icetown
(training facilities/ice/roller rinks) differently as nearly every other training
facility/ice/roller rink in Southern California remains open and operational, and
Icetown is the only such business which has been targeted by State or Local
governments via legal proceedings to shut down its operations. Specifically, below
are gome of the training facilities/ice/roller rinks which are currently, and have been
for months, open and operational:

¢ The Rinks Corona located in the city of Corona, county of Riverside. (Decl.
of Nik Nunez.)

¢ Center Ice Skating Arena located in the city of Ontario, county of San
Bernardino. (Decl. of Geoff Hird and Rick Barbeau.)

¢ Ontario Ice Skating Center located in the city of Ontario, county of San
Bernardino. (Decl. of Peter Melendez.)

¢ The Rinks Yorba Linda located in the city of Yorba Linda, county of Qrange.
(Decl. of Justin Soapes.)

¢ KHS Ice Arena located in the city of Anaheim, county of Orange. (Decl. of

Zack Daniel.)

* The Rinks Anaheim Ice located in the city of Anaheim, county of Orange.

(Decl. of Apryl Soapes.)

13
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e East West Ice Palace located in the city of Artesia, county of Los Angeles.

(Decl. of Rick Barbeau.)

* San Diego Ice Arena located in the city of San Diego, county of San Diego.

(Decl. of Austin Lechtanksi.)

Due to the fact that the above facilities are open, [cetown’s customers are
driving to these other facilities to skate in their programs which are currently, and
have been, offered for months. Icetown has already lost, and will continue to lose
more customers to these other facilities since they are open and operational. In fact,
just as an example, the adult league hockey program at the neighboring Center Ice
Skating Arena (“Center Ice”) has nearly doubled as a result of the forced shut down
of Icetown since teams are now skating in Center Ice’s hockey programs. (Decl. of
Geoff Hird, 3.) How is this fair? How can some facilities be open and benefit
from the forced shut down of Icetown, while Icetown continues to incur over
$50,000 in debt each month it remains closed? (Decl. of Alex Dunaev, { 4.) How

can The Rinks Corona, which is located in the same county as Icetown, be open and

operational, while Icetown must remain closed? How can Defendants explain this?

Icetown’s figure skating director, Monica Viola, took several of her students
to the skating rink in Temecula, located in the county of Riverside, on or about
December 22, 2020. (Decl. of Monica Viola, 4 3.) Despite the State’s orders, the
County has permitted this ice rink to be open because it is considered “outdoor.” Id.
Although this ice rink has been classified as “outdoor,” it is completely enclosed by
a tent, essentially making it an indoor rink. Id.

In addition te the ice rink in Temecula being indoor as it is completely
enclosed by a tent, absolutely no social distancing is being practiced at the rink.
(Decl. of Monica Viola, { 4.) Specifically, human trains of ten (10) or more people
were being formed on the ice where individuals were physically touching each
other. (Id.; Exhibit 1.) At no time since the Covid-19 pandemic was public skating

ever permitted at Icetown. (Decl. of Monica Viola, § 5.) Due to the fact that public
14
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skating was not permitted at Icetown, no human trains were able to be formed by
patrons as the only events taking place were organized figure skating and youth
hockey programs. Id.

Additionally, Icetown has state of the art equipment in its facility such as
dehumidifiers for the purpose of air circulation. (Decl. of Monica Viola, § 6.) Based
on Ms. Viola’s observations, the rink in Temecula had so such equipment since it is
a make-shift rink enclosed by a tent. Id. Based on these facts, skating at Icetown is
much safer than at the rink in Temecula because (1) Teetown’s programs are
controlled and limited which ensure social distancing and (2) Icetown’s chiller
equipment allows for far greater air circulation and medical professionals have
stated that greater air circulation helps promote a safer environment relating to
Covid-19,

The above facts referenced above is evidence that the decisions on which
businesses can and cannot operate is not based on science. If such decisions were
based on actual science, one would see that skating at [cetown is far safer than at the
rink in Temecula. However, somehow the very same county in which Icetown is
located allows the rink in Temecula to operate despite it being completely enclosed,
and human trains being formed by ten (10) or more individuals. This is clear
evidence of unequal treatment by the government.

In addition to other training facilities/ice/roller rinks, there are other
businesses in the city of Riverside which continue to defy the State of California’s
(“State”) orders, yet are permitted to operate and have not been shut down.
Specifically, IHOP and Norms restaurants in the city of Riverside are currently
offering indoor dining, which is a clear violation of the Blueprint. (Decl. of Johnnie
Viessman, { 4.) Events Sports Grill, which is located in the same plaza as [cetown,
is also currently offering indoor dining. (Decl. of Alex Dunaev, {7.) Crunch

Fitness, a gym located in the city of Riverside, is also allowing its customers to

15
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work out inside their gym, which is not permitted under the Blueprint. (Decl. of
Johnnie Viessman, {[ 4.)

i. The City of Riverside Itself Acknowledges that Icetown Has

Been Targeted and Singled Out,

The City itself has admitted that Icetown is being treated differently than
other similarly situated businesses. The City has a total of seven (7)
Councilmembers who have weekly meetings to discuss current issues within the
City. (Decl. of Chuck Conder, § 3.) During those meetings, Icetown’s closure,
among other issues, has been openly discussed. Id. Chuck Conder, one of the City’s
Councilmembers, urged his fellow Councilmembers to (1) allow Icetown to reopen
its business and (2) forgive all rent which has been charged to Icetown during the
time that the business has been shut down due to the Covid-19 pandemic and by the
superior court via an injunction. Id.

In response to Mr. Conder’s proposal, he was the only Councilmember in
favor of these actions while the remaining six refused to allow Icetown to reopen, as
well as refused to forgive any rent that has been charged to Icetown during the time
the business has been shut down. (Decl. of Chuck Conder, {4.) Mr. Conder advised
that the City’s Councilmembers have acknowledged that in fact, Icetown is the only
business in the City of Riverside which is currently under an injunction from the
courts. (Decl. of Chuck Conder, § 5.) Furthermore, the City’s Councilmembers and
related statf acknowledged the fact that there were other businesses in the City of
Riverside which were defying the State’s orders, however none of those businesses
were being legally forced to shut down or having lawsuits filed against them just as
Icetown faced. Id.

During one of the City Council’s recent meetings, the Councilmembers
admitted that Icetown is being treated differently than other businesses in the City of
Riverside because “they were going to make an example out of Icetown.” (Decl. of

Chuck Conder, {6.) The Councilmembers are aware of other businesses in the City
16
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of Riverside which are not complying with the State’s orders, however refuse to do
anything against them and rather continue to single out Icetown. Id.

The fact that one of the City’s own Councilmembers has admitted and
provided written testimony under penalty of perjury attesting that the City is aware
that other businesses are defying the State’s orders, however refuse to do anything
about itis a clear and utter violation of the Equal Protection Clause of the United
States Constitution. The City Council are elected officials and put in place to assist
in enforcing the State’s orders, yet they consciously have singled out Icetown in
order to “make an example out of them.” This is outright ridiculous and shameful
that the State’s orders are being enforced in this manner by the City. The United
States Constitution, which was written by our founding fathers, requires that all

similarly situated individuals be treated equally under the law. It is clear as day

that is not occurring here.

If Defendants are going to enforce the unconstitutional Blueprint, they must

do so equally among all businesses. Defendants do not have the right to pick and

choose which businesses they go after and which businesses they allow to remain
open. The manner in which Defendants are attempting to enforce the Blueprint, as
shown by the facts stated above, is clearly unconstitutional. Treating businesses
which are similarly situated differently, which is exactly what Defendants are doing,
is a clear violation of the Equal Protection clause. This Court must step in and strike
down the Blueprint in its entirety, as well as enjoin the manner in which Defendants
are enforcing such an unconstitutional order.

4. The Blueprint Violates the Fifth Amendment Right to Travel of the

United States Constitution.

The Supreme Court has “acknowledged that certain unarticulated rights are
implicit in enumerated guarantees. .. Yet these important but unarticulated rights
have nonetheless been found to share constitutional protection in common with

explicit guarantees.” Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 579-
17
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580 (1980). “The right to travel is a part of the liberty which the citizen cannot be
deprived without the due process of the law under the Fifth Amendment.” Kent v.
Dulles, 357 U.S. 116, 127 (1958). Furthermore, “[f]reedom of movement is kin to
the right of assembly and to the right of association. These rights may not be

abridged.” Aptheker v. Secretary of State, 378 U.S, 500, 520 (1964); De Jonge v.

Oregon, 299 U.S. 353 (1937). “Freedom of movement across frontiers in either
direction, and inside frontiers as well, was a part of our heritage.” Kent at 126.

The Supreme Court stated that the reason the right to travel is considered
fundamental is because “[fJreedom of movement, at home and abroad, is important
for job and business opportunities — for cultural, political, and social activities — for
all the commingling which gregarious man enjoys.” Aptheker at 519-520. “Travel
abroad, like travel within the country, may be necessary for a livelihood. It may be
as close to the heart of the individual as the choice of what he eats, or wears, or
reads. Freedom of movement is basic in our scheme of values.” Kent at 126.

Despite being in a state of emergency due to the Covid-19 pandemic,
individuals do not lose their rights and liberties afforded to them by the United
States Constitution. “We...place our faith in [the liberties we enjoy], and against
restrain, knowing that the risk of abusing liberty so as to give rise to punishable
conduct is part of the price we pay for this free society.” Aptheker at 520.

When a government order infringes upon fundamental rights such as the right
to travel, it is subject to strict scrutiny and can be justified only if it furthers a
compelling government purpose and if no less restrictive means are available.,
Memorial Hospital v. Maricopa County, 415 U.S. 250, 257-258 (1974); Dunn v.
Blumstein, 405 U.S. 330, 339-341 (1972); Shapiro v. Thompson, 394 U.S. 618, 660
(1969); Maher v. Roe, 432 U.S. 464, 488 (1977).

The Blueprint provides that Icetown must cease operations of its business,
Mandating that Icetown refrain from conducting its business operations, despite

Icetown having the ability to do so in compliance with the guidelines set forth by the

18
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CDC, violates Icetown’s Constitutional right to travel. Unless Defendants are
enjoined from enforcing the Blueprint, Defendants will act under color of state law
to deprive Icetown of its Constitutional afforded right to travel under the Due
Process Clause of the United States Constitution.

5. The Blueprint Violates the Takings Clause of the Fifth Amendment

of the United States Constitution.

The Supreme Court has held that “the Fifth Amendment...was designed to
bar Government from forcing people alone to bear public burdens which, in all
fairness and justice, should be borne by the public as a whole.” Armstrong v. United

States, 364 U.S. 40, 49 (1960). The California Supreme Court has held that “[w]hile

the police power is very broad in concept, it is not without restrictions in relation to
the taking of damaging of property. When it passes beyond proper bounds in its
invasion of property rights, it in effect comes within the purview of the law of
eminent domain and its exercise requires compensation.” House v. Los Angeles

County Flood Control District, 25 Cal.2d 384 (1944). In House, the court ruled that

the only situations where compensation was not required was when (1) a building
was destroyed in front of a fire to create a fire break, (2) destroying a diseased
animal, (3) destroying a rotten fruit, or (4) destroying an infected tree. In our case
here, none of the examples in House apply.

The Blueprint requires for Icetown to completely shut down its business
operations in an attempt to prevent the spread of Covid-19. Such order completely
and unconstitutionally deprives Icetown of all economically beneficial use of its
business without just compensation, which is a violation of the United States
Constitution.

Although the government’s police power is granted and reserved to the States
via the Tenth Amendment of the United States Constitution, it is not constitutionally

unlimited. Euclid v. Ambler Realty Company, 272 U.S. 365 (1926). In California,

the Constitution gives this power to cities and counties which means that these
19
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agencies have the power and authority to make and enforce laws to protect the
health and safety of citizens provided that such laws do not conflict with State laws.

Cal. Const. Article X1 § 7; Miller v. Board of Public Works, 47 S. Ct. 460 (1927).

Despite having such power, a government’s police power is restricted by
Constitutional considerations, including the Fifth Amendment’s Taking’s Clause, as
well as the Due Process and Equal Protection Clauses.

The Blueprint and enforcement of such amounts to a complete and total
physical and regulatory taking of Icetown’s property (i.e. business) without
providing compensation in violation of the Takings Clause of the Fifth Amendment
of the United States Constitution. If this Court believes that the Blueprint does not
amount to a complete taking, the Blueprint does, at minimurm, constitute a partial

taking. Penn Central Trans. Co. v. City of New York, 438 U.S. 104, 124 (1978).

The Blueprint has caused proximate and legal harm to Icetown as it is in violation of
the Takings Clause of the Fifth Amendment of the United States Constitution.

C. Icetown Will Suffer Irreparable Harm.

Courts have held that the loss of constitutionally protected freedoms, for even
a short period of time, constitutes irreparable harm. Monterey Mechanical Co. v.

Wilson, 125 F.3d 702, 715 (9" Cir. 1997). As has been analyzed in great detail

above, Defendants’ actions have violated, and if permitted, will continue to violate
the freedoms granted to Icetown by the United States Constitution. Thus, [cetown
will certainly suffer irreparable harm if this Court denies the instant Ex Parte
Application.

As aresult of Defendants’ continuous infringement upon Icetown’s
constitutional freedoms, Icetown is at risk of closing its door permanently due to the
financial devastation which the forced shut down of the business has caused. An ice
rink is unique business in that the monthly expenses are astronomically high
whether or not the business is open or closed. (Decl. of Alex Dunaev,  4.)

Specifically, Icetown’s monthly expenses are in excess of $50,000.00 per month
20
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even when the business is ¢losed. Id. Thus, since the beginning of the pandemic in
March of 2020, Icetown has incurred nearly $500,000.00 in debt due to ongoing
expenses such as rent and udilities to keep the ice up. Id. Icetown’s property
manager has recently informed them that all back rent would be owed within one
year. Id. If Icetown is unable to reopen, it would be impossible for them to repay all
back rent owed and will be forced to close its doors permanently. Id.

In addition to being nearty $500,000.00 in debt, Icetown continues to lose
customers to nearby facilities which have remained open in defiance of the State’s
orders. (Decl. of Alex Dunaev, {5.) Since Icetown is the only facility who is on a
court-ordered shutdown, customers are being forced to drive to nearby facilities
which are not being shut down by the government. As one example, Icetown has
lost many of their adult league hockey teams to neighboring Center Ice Skating
Arena, located in Ontario, California, since the forced shut down of Icetown. Id. In
fact, Center Ice’s adult league has doubled in size since the shutdown of Icetown in
September of 2020 due to teams moving to Center Ice from Icetown. (Id.; Decl. of
Geoff Hird, T 3.) Now not only does Icetown need to worry about paying back the
expenses they owe, but now needs to somehow rebuild its business since they are
losing customers to other facilities which continue to defy the orders from the State.

D. The Balance of Equities Tip in Icetown’s Favor.

Based on the facts which have been outlined above in this Memorandum, the
balance of equities without a doubt tip in Icetown’s favor. Again, if Icetown is
unable to reopen its doors, it is at risk of permanently closing. (Decl. of Alex
Dunaev, { 4.) Alex Dunaev, the president of Tcetown, invested every penny that he
had to open Icetown in September of 1997, and has worked tirelessly for the past
twenty-three (23) years to build Icetown from the ground up. (Decl. of Alex
Dunaev, 12.). Now, as a result of the Covid-19 pandemic, and more specifically,

due to being unfairly targeted by Defendants, Mr. Dunaev/Icetown is at risk of

2]
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losing everything. Id. Icetown is everything that Mr. Dunaev has and what he relies
on to provide for his family. [d.

In addition to Mr. Dunaev and Icetown itself, [cetown employs approximately
twenty (20) individuals who have also been financially devastated as a result of the
forced shut down of the business. (Decl. of Alex Dunaev, 3.} Icetown’s
employees are residents and good upstanding residents of Riverside, yet some are
facing the real possibility of homelessness if Icetown is unable to reopen and give
them their jobs back. Id.

All that Icetown is asking the Court to do is permit it to operate its legal

business in a safe and appropriate manper. Icetown has been punished for merely

trying to operate its business to put food on the table for many, while doing so in
compliance with the guidelines and recommendations from the CDC. If this Court
denies the instant £x Parte Application, it will be put Icetown’s principals and
employees in financial ruin, while Defendants will not suffer whatsoever.
Therefore, the balance of equities clearly tip in Icetown’s favor.

E. A Temporary Restraining Order and/or Preliminary Injunction is in

the Public Interest.

The Court granting Icetown’s Ex Parte Application is in the public interest as
not infringing upon individuals’ constitutionally protected freedoms is something
that is in the interest of the public. All individuals want to ensure that the freedoms
that have been granted to them for being a citizen of the United States of America
by our founding fathers, will continue to be protected at all costs. Citizens of this
Country want to have assurance that they will have the ability to work and operate a
lawful business in order to provide for their families without government
interference. This has been something that has been engrained in our Country’s
values for years, however has now been taken away by government overreach. The
granting of the instant Ex Parte Application will ensure that the government can no

longer arbitrarily decide for its citizens whether they can operate their lawful
22
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I | business in order to put food on the table for their families. Ensuring that citizens of
2 || this Country have the peace of mind knowing that everything they have worked for
3 || cannot be taken away by arbitrary, government decisions, is certainly in the interest
4 || of the public.

5 IV. CONCLUSION.

6 In light of the forgoing, Icetown respectfully requests this Court to grant its

7 || Ex Parte Application for a Temporary Restraining Order and Order to Show Cause

8 || Re Issuance of a Preliminary Injunction.

9
10
11
12 || Dated: January 27, 2021 ELAN J. DUNAEYV, ESQ.
13

By: /s/ Tlan J. Dunaev
14 Elan J. Dunaev
15 Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA

16 ICETOWN

17
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ELAN L DUNALEV. ESQ. (SBN 310060)
ejdunaevesqitemail.com

2801 Kelvin Avenue, Suite 551

Irvine, Calitornia 92014

Telephone: (949) 683-3460

Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES. INC. DBA CASE NO.: 5:21-¢v-00048 JWH
ICETOWN, a Calitfornia Corparation. (SHKX)

Plaintift.

VS,
DECLARATION OF ALEX
GAVIN NEWSOM. in his official DUNALYV

capacity as Governor of California:
CITY OF RIVERSIDE, a California
Governmental Agency: COUNTY OF
RIVERSIDE. a California

Governmental Agencey.

Defendants. ;

I, Alex Dunacv, declare as follows:

I. [am the President of Plaintift DUNN ENTERPRISES. INC. DBA
ICETOWN (“lcetown™). I have personal knowledge of the matters stated in this
Declaration, and if called upon to do so. would competently testify to the facts stated
herein.

3. In September of 19971 put every penny that | had into this business

and opened Icetown. T have worked tirelessly for the past twenty-three (23) years to

DECEARNTIEN OF ALLN DUNALY




Case

()

e

A

fry

:21-cv-00048-JWH-SHK  Document 12-3 Filed 01/28/21 Page 2 of 4 Page ID #:92

build Icetown from the ground up. Now. due to the Covid-19 pandemic, and more
specifically, due to being unfairly targeted and shut down by Defendant THE CITY
OF RIVERSIDE (*City). I am at risk ot losing everything. It lcetown is unable to
reopen shortly, I will lose the business and every penny that T have put into it for the
past twenty-three (23) years. This would financially devastate my family and 1.

3. Icetown employs approximately twenty (20) individuals who have also
been fnancially devastated as a result of the forced shut down ot our business. Qur
employees are residents and good upstanding residents of Riverside, yet some are
facing the real possibility of homelessness it [cetown is unable to reopen and give
them their jobs back. In addition to the employees. [eetown is the only facility in
Southern California to offer a sled hockey program for both children and adults with
disabitities. This allows children and adults to fulfill their dreams of playing hockey
despite their disabilities.

4. Icetown is a unique business wherein our monthly expenses are
astrononical whether we are open or closed. Specifically. even while we have been
shut down during the pandemic. cur monthly expenses are over $50.000.00 per
month. Thus, since the pandemic began in March of 2020, we are nearly
$300,000.00 in debt. I have recently spoken to our property manager at the City,
wherein she informed me that all back rent would be owed within one year, If
lcetown is unable to reopen now, it will be impossible for us to repay all back rent
owed within one year and we will be forced 1o close our doors permanently.

5. Sinee the City obtained an injunction against {cetown in September of
2020, [eetown has tost many customers to other facilities in nearby areas which
remain open in defiance of the orders from the State of California (“State™). As just
one example. we have lost many of our adult league hockey teams to neighboring
Center [ce Skating Arena. focated in Ontario. California. as theyv have been forced to
2o elsewhere since lectown has been shut down by the City. | have been informed

by one of our referees. Geoll Hird. whao has been forced to reteree hockey pames at
a
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Center [ce, that the adult hockey league at Center [ee has doubled in size since the
shutdown of lcetown in September of 2020 due to teams moving to Center lce from
leetown.

0. Now not only does Icetown need to worry about paying back the
expenses they owe. but we now need to somehow rebuild our business since we are
losing customers to other facilities which continue to defy the orders from the State.
It is clear that [cetown has been unfairly singled out and targeted by the State. City.
and County of Riverside ("County™) as it was shut down via a court ordered
injunction in September ot 2020, while other businesses continue to defy the State’s
orders, however are not being shut down by the State, City, or County.

7. Specifically, earlier this month in January of 2021, [ personally
witnessed Events Sports Grill ("Events™), which is located in the city of Riverside
and in the same plaza as Icetown. being open for indoor dining. Despite Events
defying the Stale’s orders, there have been no repercussions for them doing so while
[cetown remains shutdown by the City for defying the very same orders,

8. For the brief time that Icetown was open and operational since the start
ol the Covid-19 pandemic. maximum capacity was limited to len percent (10%) to
comply with the State’s arders and ensure social distancing as recommended by the
Center for Diseasc Control and Prevention (*CDC™). In addition, we required all
patrons and employees to wear masks. limited the number of people permitted in the
building, closed off all sitting arcas. bleachers, and showers to promote social
distancing, had enhanced cleaning. sanitizing. and disinfecting procedures in place,
as well as installed several hand sanitizing dispensers throughout the building.
leetown spent thousands of doltars 1o put these protocols in place to ensure the
safety of all patrons and employees. [cetown put all these measures in place to

abtde by the recommendations provided by the CDC.

b

Al
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I declare under penalty of perjury under the laws of the State of California
and the United States of America that the foregoing is true and correct.
Executed this 20™ day of Japuary. 2021, at Riverside, Calilornia.

1

S

Alex Dunaev

4
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ELAN J. DUNAEV, ESQ. (SBN 310060}
ejdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 551

Irvine, California 92614

Telephone: (949) 683-3460

Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA CASE NO.: 5:21-¢cv-00048 JWH
ICETOWN, a California Corporation, (SHKx)

Plaintiff,

VS,
DECLARATION OF APRYL

GAVIN NEWSOM, in his official SOAPES
capacity as Governor of California;
CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.

I, Apryl Soapes, declare as follows:

L. I am a current customer of Plaintiff, DUNN ENTERPRISES, INC.
DBA ICETOWN (“Icetown”™). I have personal knowledge of the matters stated in
this Declaration, and if called upon to do so, would competently testify to the facts
stated herein,

2. I have been a customer of Icetown for several years and was skating at

the facility prior to it being shut down by Defendant, CITY OF RIVERSIDE
|

DECLARATION OF APRYL. SOAPES
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(“City”) in September of 2020. While skating at the facility prior to its forced
shutdown, Icetown required all patrons and employees to wear masks, limited the
number of people permitted in the building, closed off all sitting areas, bleachers,
and showers to promote social distancing, had enhanced cleaning, sanitizing, and
disinfecting procedures in place, as well as installed several hand sanitizing
dispensers throughout the building. Icetown put all these measures in place to abide
by the recommendations provided by the Center for Disease Control and Prevention
(“CDC™).

3. Since Icetown was shut down by the City, I have been forced to skate
elsewhere. Specifically, I have been skating at the The Rinks Anaheim Ice located
in the city of Anaheim, county of Orange, California, approximately once a week
since the shutdown of Icetown as such facility is open to the public. I desire to skate

at Icetown, however I’'m unable to do so since it has been shutdown by the City.

I declare under penalty of perjury under the laws of the State of California
and the United States of America that the foregoing is true and correct.

Executed this 24 _day of January, 2021, at Fontana ,

California.

Opd Spmpa

Apryl lSoe%)pes '

2
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I

ELAN J. DUNAEYV, ESQ. (SBN 310060)
cjdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 531

Irvine, California 92614

Telephone: (949) 683-3460

Attorney for Plaintiff,
DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA CASE NO.: 5:21-cv-00048 JWH
ICETOWN, a California Corporation, | (SHKXx)

Plaintiff,

Vs,
DECLARATION OF AUSTIN

GAVIN NEWSOWM, in his official LECHTANSKI
capacity as Governor of California;
CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.

I, Austin Lechtanski, declare as follows:

1. T am a current customer of Plaintiff, DUNN ENTERPRISES, INC,
DBA ICETOWN (“Icetown™). I have personal knowledge of the matters stated in
this Declaration, and if called upon to do so, would competently testify to the facts

stated herein.

2. I have been a customer of Icetown for several years and was skating at

the facility prior to it being shut down by Defendant, CITY OF RIVERSIDE

]
DECLARATION OF AUSTIN LECHTANSKY
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(“City”) in September of 2020. While skating at the facility prior to its forced
shutdown, fcetown required all patrons and employees to wear masks, limited the
number of people permitted in the building, closed off all sitting areas, bleachers,
and showers to promote social distancing, had enhanced cleaning, sanitizing, and
disinfecting procedures in place, as well as installed several hand sanitizing
dispensers throughout the building, Icetown put all these measures in place to abide
by the recommendations provided by the Center for Disease Control and Prevention
(“CDC”).

3. Since Icetown was shut down by the City, I have been forced to skate
elsewhere. Specifically, I have been skating at the San Diego Ice Arena located in
the city of San Diego, county of San Diego, Catifornia, approximately once a week
since the shutdown of Icetowi as such facility is open to the public. 1 desire to skate

at Tcetown, however I’m unable to do so since it has been shutdown by the City.

I declare under penalty of perjury under the laws of the State of California

and the United States of America that the foregoing is true and correct.

Executed this 26" day of January, 2021, at _ Ygrha in &, ,

California.

Az

Austin Lechtanski

2
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1 {|ELANJ. DUNAEV, ESQ. (SBN 310060}
5 gjdunaevesq@gmail.com
2801 Kelvin Avenue, Suite 551
3 |[Irvine, California 92614
A Telephone: (949) 683-3460
5 || Attorney for Plaintiff,
¢ || DUNN ENTERPRISES, INC. DBA ICETOWN
7 UNITED STATES DISTRICT COURT
8
CENTRAL DISTRICT OF CALIFORNIA
9
1o || PUNN ENTERPRISES, INC. DBA CASE NO.: 5:21-¢v-00048 JWH
ICETOWN, a California Corporation, (SHKXx)
11
12 Plaintiff,
13 || vs.
14 DECLARATION OF CHUCK
GAVIN NEWSOM, in his official CONDER
15l capacity as Governor of California;
16 || CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
17 || RIVERSIDE, a California
18 || Governmental Agency,
19 Defendants.
20
21 I, Chuck Conder, declare as follows:
22 . . . .
L. I'am a Councilmember for the City of Riverside. Thave personal
23
knowledge of the matters stated in this Declaration, and if called upon to do so,
24
would competently testify to the facts stated herein.
25
2, I am aware that the Defendant CITY OF RIVERSIDE previously filed
26
suit against Plaintiff DUNN ENTERPRISES, INC, DBA ICETOWN (“Icetown”) in
27
the Superior Court for the County of Riverside and obtained an injunction against
28
1
DECLARATION OF CHUCK CONDER
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Icetown shutting down the business’ operations until the State of California allows
them to reopen.

3. My six fellow Councilmembers for the City of Riverside and I have
had weekly meetings over the past several months in which Icetown’s closure,
among others, has been openly discussed. During those meetings, I urged my fellow
Councilmembers to (1) allow Icetown to reopen its business and (2) forgive all rent
which has been charged to Icetown during the time that the business has been shut
down due to the Covid-19 pandemic and by the Superior Court via an injunction. I
have made this request on behalf of Icetown and every other business occupying
facilities owned by the City of Riverside who have been forced to close upon City
orders,

4, My proposals have been rejected and I was the only Councilmember in
favor of these actions while the remaining six refused to allow Icetown to reopen, as
well as refused to forgive any rent that has been charged to Icetown during the time
the business has been shut down.

5. Ithas been acknowledged that in fact, that Icetown is the gnly business
in the City of Riverside which is currently under an injunction from the courts.
Furthermore, staff and my fellow Councilmembers acknowledged the fact that there
were other businesses in the City of Riverside which were defying the State’s
orders, however none of those businesses were being legally forced to shut down or
having lawsuits filed against them just as Icetown faced.

6. Additionally, Icetown is being treated differently than other businesses
in the City of Riverside because “they were going to make an example out of
Icetown.” It is clear to me that Icetown has been unfairly targeted and is not being
treated similarly to other businesses in the City of Riverside. The Councilmembers
are aware of other businesses in the City of Riverside which are not complying with
the State’s orders, however refuse to do anything against them and rather continue to

single out Icetown.,
2
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ELAN J. DUNAEV, ESQ. (SBN 310060)
ejdunaevesq@gmail.com

2801 Kelvin Avenue, Suite 551

Irvine, California 92614

Telephone: (949} 683-3460

Attorney for Plaintiff,

DUNN ENTERPRISES, INC. DBA ICETOWN

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

DUNN ENTERPRISES, INC. DBA
ICETOWN, a California Corporation,

Plaintiff,

V.

GAVIN NEWSOM, in his official
capacity as Governor of California;
CITY OF RIVERSIDE, a California
Governmental Agency; COUNTY OF
RIVERSIDE, a California
Governmental Agency,

Defendants.

I, Elan Dunaev, declare as follows:

CASE NO.: 5:21-cv-00048 JWH
(SHKx)

DECLARATION OF ELAN
DUNAEYV

1. I am an attorney at law duly licensed to practice before all courts of the

State of California, including the Central District of California, and am attorney of

record for Plaintiff DUNN ENTERPRISES, INC. DBA ICETOWN (“Icetown”) in

this litigation. I have personal knowledge of the matters stated in this Declaration,

and if called upon to do so, would competently testify to the facts stated herein.

l

DECLARATION OF ELAN DUNAEV
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2. On March 19, 2020, in response to the threat of emergence of Covid-
19, Newsom issued Executive Order N-33-20 (*“Executive Order”) which mandated
that all individuals living in the State of California were to stay home or at their
place of residence except as needed to maintain continuity of operations of what had
been deemed as federal critical infrastructure. Newsom’s Executive Order stated
that businesses who had been identified and labeled as critical infrastructure sectors,
which meant that they were considered so vital that ceasing their operation would
have an effect on security, the economy, and/or public health, could remain open
during the Covid-19 pandemic because of the importance of these businesses to the
health and well-being of the State of California. A true and correct copy of the
Executive Order is attached hereto as Exhibit 1.

3. As time passed and substantial medical advancements, treatments, and
therapeutics had been developed to control the Covid-19 virus and “bend the curve,”
Newsom announced that businesses in California could begin to reopen under
specific guidelines and restrictions. Based on guidance from the State, Icetown
reopened limited operations in July of 2020 as gyms, fitness centers, and training
tacilities were permitted to reopen if proper protocols were put in place.

4. When Icetown resumed operations, capacity was limited to ensure
social distancing and masks were required for all customers and employees.
Furthermore, touchless hand sanitizers, hand soap dispensers, and paper towel
dispensers were installed for the health, safety, and well-being of Icetown’s
customers and employees. Additionally, enhanced cleaning procedures were
instituted and all seating areas, arcade games, drinking fountains, ATM’s, and
showers were closed off. All of these procedures were put in place to prevent the

spread of the Covid-19 virus while operating lcetown’s business.

2
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5. On or about August 28, 2020, as Newsom announced a new reopening
plan called “The Blueprint for a Safe Economy” (the “Blueprint™)!. The Blueprint
became effective on August 31, 2020, which set forth four color tiers to categorize
each particular county in California. Depending on what color the county where
your business is located in would mandate whether you could operate your business,
and under specific restrictions which were placed on such category of businesses.

0. On September 10, 2020, in an attempt to once again shut down the
operations of Icetown, City filed a lawsuit against Icetown for Nuisance in the
Riverside County Superior Court, as well sought a Temporary Restraining Order
(“TRO”) and Preliminary Injunction. On September 14, 2020, City’s request for a
TRO was granted and Icetown’s business was once again shutdown as of that date.

7. With the threat of facing an award of substantial damages, as well as
attorney’s fees and costs in favor of the City, Icetown had no choice but to stipulate
to both a preliminary and permanent injunction. At the time of stipulating to the
injunction, Icetown had already incurred nearly half a million dollars in debt from
rent, utilities, and other related expenses due to the Covid-19 pandemic. Based on
that, Icetown could not afford to take the chance of the City being awarded
damages, attorney’s fees, and costs on top of the debt it had already incurred as a
result of the Orders.

8. After Icetown stipulated to the injunction, Icetown learned that nearly
every other training facility/ice/roller rink in Southern California remains open and
are continuing their operations while Icetown has been forced to shut down due to
the legal proceedings filed by the City. Itis clear that Icetown has been targeted by
the State, County, and City and is being treated unfairly and different from other
businesses which fall in the same category as Icetown.

9. On December 3, 2020, the State of California signed the Regional
Order which states that if a region’s ICU availability fell below fifteen percent

" www.covid19.ca.gov/safer-economy/
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(15%), then once again certain businesses would be classified as being permitted to
continue their business operations while others must once again shut down with the
threat of fines, losing business licenses, and potentially imprisonment. The
Regional Order went into effect in Southern California on December 6% and
pursuant to the order, Icetown was not permitted to resume its operations and must
remain shut down. A true and correct copy of the Regional Order is attached hereto
as Exhibit 2.

10.  Asof January 25, 2020, the State lifted the Regional Order, however
advised that the Blueprint would remain in place. The city of Riverside has been
categorized in the most restrictive purple tier, which means that Icetown must
remain closed.

I1.  Since none of the Defendants have made an appearance in this matter
as of the date of this Ex Parte Application, [ am unaware of counsel for any of the
Defendants. However, I will provide notice of this Ex Parte Application to
Defendants via personal service.

12. This Ex Parte Application is being sent to the process server on
January 28, 2021, and [ have been advised that it will be served on all Defendants no
later than February 2, 2021. Once [ receive a proof of service from our process

server, [ will file such proof of service immediately.

I declare under penalty of perjury under the laws of the State of California
and the United States of America that the foregoing is true and correct.

Executed this 27" day of January, 2021, at Riverside, California.

s/ Elan J. Dunaey
Elan J. Dunaev
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